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| Introduction

From the 1960s and 1970s and over a 30 year period, State,
Territory and Federal governments in Australia have
introduced legislation prohibiting discrimination. Human
rights enshrined within this legislation include a right to be
treated equally, regardless of one’s gender, age, disability
and/or racial background, inter alia. This article seeks to
explore what has been achieved by and for Indigenous people
in terms of a right to equality as the result of the introduction
of racial discrimination law.

The Prohibition of Discrimination Act 1966 (SA), the first anti-
discrimination law in Australia, outlawed discrimination
based on ‘race, country of origin or colour of skin’. It
provided for the South Australian Attorney-General to
initiate criminal proceedings against those in breach of
the law, with appropriate penalties attached to conviction.
Though since repealed and replaced by broader-ranging
(and civil) anti-discrimination legislation in this jurisdiction,
the law was criticised as having done little for Indigenous
people. Moriarty, a founding member of the South Australian
Aborigines Advancement League, had claimed close to a
decade after the law had been in operation that it had ‘given a
few of us some hope’ initially, but that it had ‘since...become
our despair’. He noted that whilst ‘[t]he concept may be a
good one’, due to the law’s “implementation and the way it is
written, it is not worth very much to Aboriginal people’. He
continued, “We cannot use this to further our consolidation in
Australian society’.! Problems inherent within the legislation
included that the requisite burden of proof was at a criminal
law standard (beyond a reasonable doubt).

The landmark Racial Discrimination Act (1975) (Cth) (‘RDA’)
was enacted in the mid-1970s, followed by Federal legislation
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prohibiting discrimination on grounds other than race, such
as sex and disability.? From 1977 to 1998, each State and
Territory then introduced broad ranging anti-discrimination
laws, all of which included provisions covering racial
discrimination. New South Wales (‘'NSW’) and Victoria were
the first jurisdictions to do so and Tasmania was the last.® All
States and Territories, but one, now prohibit both direct and
indirect discrimination on the basis of race and, in addition,
racial vilification.* The Northern Territory (‘NT’) alone has
neither indirect race discrimination nor racial vilification
provisions. Whether legislation
introduced subsequent to the early South Australian law

racial ~discrimination
has been as disappointing to Indigenous people as the latter
legislation is something that this paper proposes to examine.
Aboriginal and Torres Strait Islanders have been subject to
myriad forms of racism, including racial discrimination,
since colonisation.® There is some evidence that to a certain
extent racial discrimination law, atleast at a Federal level, was
developed to provide protection to Indigenous communities
in particular, given the extent of the racial prejudice they
suffered, and in response to Indigenous activists’ calls for
its enactment as a means of achieving social change for
Aboriginal and Torres Strait Islander people. Thus the
RDA carried with it, upon its introduction, the promise and
expectation that it would provide to Indigenous people civil
law remedies enabling them to confront discrimination and
to enjoy greater equality.

Although some time has now passed since the development
of the relevant provisions, in numerous respects this promise
has not been fulfilled, nor has this expectation been met.
Although there have been some changes in the situation
of Indigenous Australians over recent decades, it is clear
that they are today still far from able to enjoy ‘equal rights’
in either a formal or substantive sense. Arguably, they



remain disproportionately more likely than other groups
to encounter racism in their daily lives, evident both in the
extent to which they report individual experiences of race-
based discrimination and in the levels of social exclusion to
which they are subject. Given this, this article seeks to raise
a number of key issues as a starting point to consideration
of whether racial discrimination laws have failed to achieve,
as intended, any tangible shift in Indigenous and non-
Indigenous race relations in Australia.

One important measure of how well the laws might be
working for Indigenous people is the extent to which
Aboriginal and Torres Strait Islanders are using civil law
remedies provided in anti-discrimination law to challenge
racial discrimination. The formal equality of racial
discrimination legislation bestows upon Aboriginal and
Torres Strait Islanders an equal entitlement to take legal
action in response to a contravention of the law in this
area, initially through lodgement of a formal complaint
to agencies administering anti-discrimination law, such
as the Australian Human Rights Commission (‘AHRC’).
In general, however, existing qualitative and quantitative
data indicates that Indigenous access to the law in this area
appears to be relatively poor. Indigenous people report that
they rarely engage formal legal remedies in responding
to racial discrimination, and complaint statistics paint a
similar picture.

In at least this one significant respect, the legislation is
not working effectively for Indigenous communities. As
Lindsay, Rees and Rice write, ‘Perhaps the greatest failure
of (anti-discrimination) laws is that they have been little
used by Indigenous Australians’.® Why levels of access
might matter to the efficacy of the laws in question in an
Indigenous context is discussed further below but in short,
without better access to racial justice through discrimination
law the capacity of the relevant legislation to make a
genuine contribution to Indigenous peoples’” attainment of
substantive equality is limited.

Given that the low incidence of formal complaints by
Indigenous people is not likely to be occurring because
they rarely or never experience race-based discrimination,
it is important to identify possible barriers which might be
hindering access, noting that Indigenous perspectives on
what is and is not working in this regard are essential. This
is a crucial first step in ensuring that the relevant laws are
able to achieve genuine social reform. Otherwise, the law and

administrative machinery associated with it will continue to
effectively ‘exclude’ those it apparently seeks to protect and,
in this way, will always be not much more than a significant
part of the problem it is designed to address.

]| Indigenous People and the Origins of Racial
Discrimination Law

Aswell asbeing the precursor to racial discrimination law that
followed in the States and Territories, the Commonwealth’s
RDA isalsoimportantin its own right, serving as a “significant
statement of Australia’s commitment against racism’.” What
is especially noteworthy about this particular legislation, for
our purposes, is its focus upon Indigenous people in both
its origins and stated objectives. In passing this legislation,
Federal Parliament expressed an intent to provide specific
benefit “in a practical sense’ to Indigenous people and to
send a strong message to the international community that
Australia was going to improve its ‘appalling track record”
with respect to its Indigenous peoples.8 Moreover, there is
also some evidence to suggest that at the time of introduction
of the RDA, Indigenous people (and those supporting them)
anticipated or hoped that civil law of this type would provide
to them and their communities increased opportunity
for enhanced equality. This detail is worth highlighting
as it provides some important context within which the
achievements of the law to date might be measured.

Post-World War II and particularly in the decades leading
up to the enactment of the RDA, there was heightened
consciousness of human rights and of racism, both
internationally and domestically, with a strong focus on
the necessity for governments to develop effective legal
protection against the damaging impacts of racial bigotry.
There was also a strong desire to challenge the status
quo, including where it sustained state-endorsed racial
discrimination. This was evident, for example, in the civil
rights and anti-apartheid movements in the United States
and South Africa.®

In Australia too, there was at this time more open
acknowledgement and discussion of race relations and of
the terrible prejudice suffered by Indigenous Australians,
along with a deeper appreciation that the latter needed to be
confronted and eliminated. Significant levels of public and
political concern emerged during this period in response
to the condemnation by the international community of
the shameful way in which Indigenous people had been
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and continued to be treated, aptly described at the time by
Charlie Perkins as ““fringe dwellers” on the edge of the white
man’s world’."®

As an illustration of the pressure this placed on government
to introduce relevant legislative protection, Whitlam, who
was instrumental in the enactment of the RDA, promised in
his policy speech leading up to the December 1972 election
(under the subheading ‘Aborigines’) that if elected Labor
would legislate to prohibit race-based discrimination, given
that Indigenous people had been denied ‘basic rights’ for
‘180 years’. ' Labor also committed in this speech to setting
up conciliation procedures to ‘promote understanding and
cooperation between aboriginal (sic) and other Australians’.'?
Whitlam continued by stating that ‘Australia’s treatment of
her Aboriginal people will be the thing upon which the rest
of the world will judge Australia. Not just now, but in the
greater perspective of history’.13 Further, he claimed that
‘the Aborigines are a responsibility we cannot escape, cannot
share, cannot shuffle off - the world will not let us forget
that'.' Further, when the then-Attorney General, Lionel
Murphy, introduced the Racial Discrimination Bill 1973
into Parliament, he made specific reference to Indigenous
Australians and to the hardship they endured as ‘perhaps the
most blatant example of racial discrimination in Australia’.'®
He stressed the importance of the legislation to ‘Aboriginals’,
‘the poorest of the poor in our community’, and stated
that ‘it is clear that past wrongs must be put right so far
as the Aboriginal population is concerned and that special
measures must be provided’ in this regard."®

Activism around Indigenous rights also had a part to play
in the development of the RDA. Indigenous resistance to
race-based oppression had a long history in Australia, but
Clark claims that particularly from the 1960s, encouraged by
international events and ‘buoyed by national organisation’,
Indigenous people became increasingly vocal, mobilised
and politicised in their calls for racial equality, demanding
‘freedom from the trappings of colonialism” and insisting
that Australia recognise that a ““wind of change” was
blowing their way.”" According to Clark, what had to
date been ’‘sporadic activism, local dissent and personal
resistance’ by Indigenous people now evolved into a

‘discernible movement’."®

Chesterman also writes of Australia’s own ‘civil rights

movement’ in the mid-20* century, and of the direct protest
and domestic litigation and law reform that formed part of
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this movement.' One such protest was the Freedom Ride,

led by Perkins through country towns in NSW in 1965. In
the midst of international criticism of the racial divides
within South Africa, Australia’s own “apartheid” system
was laid bare by the Freedom Ride buses. The protest
revealed overt discrimination against Indigenous people,
who were excluded from hotels and clubs, municipal
swimming pools and shops. This and other similar activism
produced irrefutable evidence of the harsh racism to which
Indigenous people were subjected, which in turn assisted in
the push for political and legislative reform. The Freedom
Ride attracted high profile media commentary wherever it
went, and according to Perkins it “‘sowed the seed of concern
in the public’s thinking across Australia. Something was
wrong, something had to be changed in a situation that was
unhappy for Aborigines’.?? Others have also seen this event
as an important catalyst in terms of transforming attitudes
towards Indigenous Australians and their relationship with
non-Indigenous people.?'

The movement demanded law reform, including both
the overturning of racially discriminatory laws denying
Indigenous people a right to vote, to access social security
and to equal wages (for example), as well as the introduction
of legislation that would offer protection against racial
discrimination and recognition of Indigenous land rights.
Perkins, for instance, advocated for the implementation of
civil laws which would “protect Aboriginal people (against
discrimination on the grounds of race) right throughout the
nation” and “will allow them to be able to take action against
anybody on their own initiative without having to go to
anybody else, or to rely on anybody else to take the initiative
for them. They can feel that they have the law of the country
supporting them.”?? As a further earlier example, in 1959
the Federal Council for the Advancement of Aboriginal and
Torres Strait Islanders (‘FCAATSI’) also called for Federal
and State governments to ‘legislate to make discriminatory
behaviour based on colour or race illegal and a punishable
offence’.?® Others highlighted how important it was to create
civil law that might be utilised by Indigenous people for their
benefit, in contrast to the way the law had historically been
used to prosecute, control or to otherwise instigate negative
intervention in Indigenous lives.?*

The enactment of the RDA in 1975 has been identified as a
significant moment in Australia’s civil rights movement.?® It is
claimed that whilst other “wins’ within this period, including
through reform of racially discriminatory legislation, may



have granted Indigenous people a kind of ‘formal” equality,
the RDA appeared to offer Aboriginal and Torres Strait
Islanders a real chance of winning more substantive equality
through, for instance, the legislation’s special measures

provisions and its broad educative and other functions.?®

The extent to which this and similar legislation in other
Australian jurisdictions has actual capacity to achieve such
change for Aboriginal and Torres Strait Islanders, or indeed
was ever in fact designed to do so, has been the subject of
some debate, discussed further below. Thornton, for instance,
suggests that discrimination legislation was never really
intended to make Indigenous people ‘equal’.?’ Setting aside
the question of deliberate intent, problems with the way the
law has been written and/or implemented, as was said to
have occurred in relation to the Prohibition of Discrimination
Act 1966 (SA), may have negatively impacted upon the degree
of assistance the RDA and other racial discrimination law has
afforded Indigenous people. Forty years have passed since
the introduction of Federal racial discrimination legislation
in Australia, and yet, there is much evidence to indicate that
levels of racial oppression experienced by Aboriginal and
Torres Strait Islander people remain high. This suggests
that the relevant law has not at this point achieved what it
might have for Indigenous people, particularly with respect
to substantive equality.

Il Contemporary Indigenous Experiences of
Racial Discrimination

A Indigenous Accounts of Discrimination:
Quantitative and Qualitative Data

Moreton-Robinson claims that whilst the ‘official’ story
about racism in Australia indicates that it exists only in ‘small
pockets of society or not at all’, Aboriginal and Torres Strait
Islander accounts tell a different story.”® When questioned
about this issue directly, most Indigenous people are likely to
identify it as a very significant problem. They report instances
of racism as being commonly and frequently experienced by
Aboriginal people in many different areas of life — in public
streets and in schools, as tenants and as consumers, as well as

in our wider “socio-political environment’.?°

The prevalence of race-based discrimination and racism
against Indigenous people has been quantified in a number
of recent social surveys, some examples of which follow and
all of which indicate that these issues occur at comparatively

high rates within Indigenous communities.*® The Australian
Bureau of Statistics (ABS’) data relating to Indigenous
experiences of racism collected for the 2008 National
Aboriginal and Torres Strait Islander Social Survey (‘NATSISS’)
reveals that 27 per cent of Aboriginal and Torres Strait
Islander people aged 15 years and over reported experiencing
racial discrimination in the last 12 months, most commonly
in public (11 per cent); by police, security personnel or
courts of law (11 per cent); and at work or when applying
for work (8 per cent).?! By way of further example, a study
published by VicHealth in 2013 and conducted across four
communities in Victoria found that almost every Indigenous
participant in the study had encountered racism in the last 12
months, with the overwhelming majority reporting multiple
incidents during this time.3? Although the racism in question
occurred across a broad range of settings, common sites were
shops (67 per cent) and public spaces (59 per cent) with no
differences based on age, gender or location (community) of
the participant.

The Indigenous Legal Needs Project ('ILNP’) is currently
carrying out research into Indigenous civil and family law
need in 32 Indigenous communities across Australia. To
date, it has identified discrimination as a priority area of
Indigenous civil law need in a number of jurisdictions.®
Prioritisation is primarily based on Indigenous focus
group responses to a questionnaire asking participants to
identify personal experiences of civil/family law problems.
Through these questionnaires, Indigenous ILNP participants
identified racial discrimination as an issue at similar rates to
those set out in the aforementioned ABS data. Thus, 28.1 per
cent of participants in NSW,3422.6 per cent of participants in
the NT?® and 29 per cent of participants in Victoria® reported
encountering discrimination in the last two years. The type
of discrimination specifically identified by participants
was almost always direct and race-based (excluding other
potential grounds for complaint such as sex, disability and/
or indirect discrimination), and usually occurred in the areas
of goods and services (taxis, shops, police, pubs/clubs),
employment and accommodation (real estate agents). It is
worth noting, however, that that which looked very much
like discrimination, but which might not always have been
named as such by research participants, was also identified
in areas of civil law other than discrimination, meaning that
the ILNP statistics relating to instances of discrimination
are likely to represent an undercount of its actual incidence
within the communities in question.®” An example of this is
where differential (negative) treatment of Aboriginal school
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students was raised as a common problem within the civil
law area of education, but was not necessarily identified as
discrimination. The fact that the discrimination identified
was predominantly direct and racial perhaps reflects, in part,
alack of understanding about the extent of protection offered
by anti-discrimination law.*® Of note, gaps in knowledge
are not limited to community members alone. It was also
identified in the ILNP research that legal practitioners, too,
might fail to identify anything other than more obvious
manifestations of racism.3®

Relevant qualitative data, including that collected by the
ILNP during Indigenous focus groups also shows that
for Indigenous people, racial discrimination is generally
a terrible but unavoidable ‘part of life’. ILNP focus group
participants in Victoria, for example, state that ‘everyone
goes through it at least once a day, every day’. “You're going
to face it no matter where you are... at work, at home, school,
wherever’. “We deal with it on a daily basis. You would think

that in this day and age it'd be easier, but it’s not’.4°

Mellor has also undertaken qualitative research with
Indigenous Australians around the nature of racism
experienced and its frequency. Within this study, he identifies
four categories of racism.*! Significantly, it is evident that
not all of the relevant incidents reported by the Indigenous
participants in this study constitute ‘discrimination” in a legal
sense, including many of those Mellor categorises as ‘verbal
racism’ (name-calling or other comments) or ‘behavioural
racism’ (ignoring, avoiding, looking, and denying identity).
An example of the latter might be where a non-Indigenous
person moves away from an Indigenous person on a bus or
makes comments which patronise or degrade Indigenous
culture or people in their presence, including where the
speaker is not conscious of the likely impact of what they
are saying.

Racial discrimination and ‘macro-level racism’ are the
two further categories identified by Mellor. Of note,
discrimination is thus a component of racism, but racism
is broader than discrimination alone. Mellor defines
discrimination as unreasonable or unnecessary denial,
restriction and exclusion and/or subjection to ‘excessive,
biased and unnecessary punitive measures, such as the
application of rules or the law’.*? Examples include denial
of a job or of quality housing and over-policing by police
officers or store security personnel. Macro-level racism, on
the other hand, is “institutional and cultural’ in form, ‘diffuse,
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anonymous and intangible’ and operating at a societal
level rather than at an individual level.*® It might include,
for example, a general lack of concern by the community
for Indigenous peoples’ circumstances, a selective view of
Indigenous/non-Indigenous history (such as the denial of
genocide) and/or the domination of Indigenous culture by
non-Indigenous culture (including in the types of housing
provided to them by the State where it may be unsuitable to
Indigenous ways of life).

B Other Quantitative Data: Statistical Inequality
and Institutional Racism

These Indigenous accounts of broad-ranging racism represent
what Essed has called ‘everyday racism’; that which spans
across a person’s lifetime and runs through almost every
social situation. Essed suggests that racism in this form is both
all-pervasive and often subtle and intangible so as to avoid
possible legal or other sanctions, meaning its victims are
repetitively and ‘meticulously checking’ in order to confirm
whether what is happening to them is actually racism.*
Mellor believes that for Indigenous people the situation is
somewhat different. Based on Indigenous accounts of this
problem, he claims that they continue to endure a prejudice
which is ‘one-on-one, blatant (and) old-fashioned’.*® They
are also able to confirm these experiences as being racist
because of the clear links between contemporary events and
the past, between micro-level and macro-level racism.

Two hundred years of colonisation, dispossession, genocide,
and cultural imperialism, as well as everyday racism,
(leaves) little doubt in (Indigenous peoples’) minds ... that

their experiences in day-to-day life are tinged by racism.*®

Along with the regularity with which racism occurs in their
daily life, to a large degree this broader historical and social
context in which discrimination plays out for Indigenous
people is what sets their experiences apart from those of
others in Australia. In so many respects, Indigenous people
have been continuously and ‘permanently confined to the
bottom rung of the racial hierarchy’ in this country.*’ Whilst
racism directed here towards particular immigrant groups
may, to some degree, abate over time as waves of migration
bring people from ‘new’ nations here, who are then fresh
targets of racist stereotyping; for Aboriginal and Torres
Strait Islanders it is a constant - coursing with resilience
throughout 200-plus years of contact.** The relationship
between Indigenous and non-Indigenous people over time



has largely been one of oppression, entrenched prejudice and
racial domination.*®

Significantly, racism against Indigenous people has always
resided and is still located within the nation’s ‘framework’
itself, permeating ‘the very fabric of contemporary Australian
society”.?® It is embedded as ‘institutional’ racism within
areas as diverse as our health,®' legal %2 and educational
systems53 and in our sport,54 in housingf’!5 and in politics,
including government policy.*® It is also clearly evidenced
by the ‘statistical inequality” of Indigenous Australians, the
result of which is that a ‘disproportionate number of the
Indigenous population are at the very bottom of Australia’s
socio-economic ladder and appear to be going nowhere’.?’
Thus in a range of key areas, the quality of many Aboriginal
and Torres Strait Islander’s lives cannot be said to be anywhere
near equal to that of other Australians. Their social exclusion
is represented by (but is not limited to) reduced chances
of employment, difficulties in finding adequate housing,
overrepresentation in the criminal justice system and poor
health outcomes. When compared to a non-Indigenous
person, an Indigenous person is thus ‘much less likely to
be employed, live in an adequate house, achieve education
milestones, survive childbirth or live beyond the age of 55.58
The latter is both a legacy of past racism and in and of itself a
form of contemporary racism.

Whilst the law may to some extent have done something to
address more obvious manifestations of racial discrimination,
thereby providing some measure of more formal equality,
according to Burney it is data about health and other social
outcomes that best demonstrates continuing Indigenous
inequality. ‘Direct discrimination is not as apparent in public
debate today’, she claims, but these “statistics tell their own
story’. In this way, discrimination ‘has [now] manifested in
more insidious forms of political and institutional racism,
while simultaneously residing in a kind of malign neglect by

the rest of the population’.®®

Taking, for example, Indigenous health, as Thornton
suggests, although we no longer tolerate Indigenous peoples
being given handouts of poisoned flour or being shot in
hunting expeditions, ‘we do condone a health scenario
which endows an Aboriginal person with a more tenuous
hold on life than a white person’.60 Inequality in this area
means a lack of access to broad-spectrum health services for
Aboriginal and Torres Strait Islanders living remotely, for
example, but it is more than this. Health services in general

have been principally developed to meet the needs of non-
Indigenous consumers. This means that Indigenous people
are likely to be effectively excluded from these services, or
at least from drawing real benefit from them. Health service
providers may fail to genuinely accommodate the cultural
differences of Aboriginal and Torres Strait Islander people,
whether that means responding inadequately to language
issues or to Indigenous expectations or need around the type
of care that will be provided. They may suffer harm as a result,
including, for instance, given the aforementioned language
issues when they do not understand what medication is
being provided to them and/or how to take it or what surgical
procedure they are ‘consenting’ to.8! Further, expenditure on
Indigenous health care is said to be far from adequate, given
the additional health needs of and extent of health-related
problems in Indigenous communities.5?

Discrimination certainly happens at an individual level
for Indigenous people, but as demonstrated above in the
area of health, it is also ‘supported by the institutional
barriers created by policies and procedures or laws that
result (inadvertently or otherwise) in locking people out of
mainstream society and services, thereby creating (further)
disadvantage’.®® As Chesterman suggests, only when there
is government recognition within policy development of a
right to substantive equality will improvement to Indigenous
wellbeing be a real possibility. Indigenous people require
more than equal access to hospitals; they also require equal
health outcomes, which may not be the same thing as or
achieved by ‘equal access’ alone.%* Arguably, for positive
change in this area, Aboriginal and Torres Strait Islander must
be provided with everything that mainstream communities
have and more. A similar point might be made with respect
to the current reach of the law, including the legislative and
administrative regime surrounding anti-discrimination (and
racial discrimination) law, remembering that the legal system
is as much a potential site of institutional racism as the health
system, including when all it offers to Indigenous people is a
measure of formal equality. This is discussed further below.

IV Indigenous Access to Racial Discrimination
Law

A  Evaluating Racial Discrimination Law through
an Access to Justice Lens

The influence which any legislation has upon society is
inevitably shaped by a range of factors, including the
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political and legal institutions and economic systems within
which that legislation resides, writes Flynn.®® This does not
mean, however, that our expectations of the role of law in
transforming society should be set low and/or that it is too
difficult to accurately assess the effectiveness of legislation
in terms of its achievements and failures. As Flynn further
notes, civil law is ‘but one of a number of elements in our
society that both engender our complex social problems’,
but which ‘must also be adapted to provide solutions” to
them.®® Thus, whilst law may only ever be a part of the
solution to social issues such as racial discrimination, it
is still an important part ‘capable of making a significant

contribution’ to their resolution.®”

Gaze suggests that anti-discrimination law seeks to
alter society ‘at both instrumental and symbolic levels,
changing actual practices or social understandings’.®®
It can and should be held accountable in terms of its
performance in this regard. Significantly, she also suggests
that law which is ‘relatively ineffective at the instrumental
level may not have much impact at the symbolic level’.5° In
other words, if anti-discrimination law has little practical
utility for Indigenous people, including because they are
not using it to challenge discrimination, it will be unlikely
to achieve its intended objectives of upholding the human
rights of the most vulnerable members of our community.
The degree to which Aboriginal and Torres Strait Islanders
are challenging racism through anti-discrimination law
is thus one important measure of the law’s efficacy for
Indigenous people.

In this regard, there is evidence to suggest that Indigenous
people do not enjoy adequate levels of access to justice
with respect to discrimination. Gaze, again, has suggested
that whilst ‘significant inroads’ have been made for
relevant groups by laws targeting gender and impairment
discrimination, it is much less clear that there have been
similar gains ‘for those affected by race and related
discrimination’; in particular, Indigenous Australians.”® She
writes that the law in this area has been ‘unavailing against
the situation of Indigenous people, where the problems are
so deep that mere anti-discrimination legislation is hardly
used.””" This is likely to have been a contributing factor
in the still relatively high incidence of both formal and
(particularly) substantive inequality Indigenous people face
in contemporary Australia. It also points to the difficulties
the law has had in bringing about real change for Aboriginal
and Torres Strait Islanders.
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B Complaint Statistics as an Indication of Levels
of Indigenous Access

Allracial discriminationlegislation, though differingin more
specific detail, provides similar mechanisms for seeking
redress when contravened. Initially, dispute resolution
is commenced through lodgement of a formal complaint
with agencies tasked to administer anti-discrimination
law, including the AHRC, the NSW Anti-Discrimination
Board (‘ADB’) and the Equal Opportunity Commissions
(‘EOC’) in Western Australia (‘“WA’) and Victoria, for
example.”? In general, if the complaint in question is
within (legal) jurisdiction and raises a prima facie issue
of discrimination, attempts will then be made to resolve it
by way of conciliation, facilitated by these same agencies.
Where conciliation is not attempted or is unsuccessful,
complainants have the option to initiate proceedings in a
court or a tribunal, depending on the jurisdiction in which
the complaint is lodged.

The primary site of access for dispute resolution in this area
is therefore the investigation and conciliation process of
complaint handling agencies, as this is where most disputes
begin and end.”® Complaint handling agencies also play an
important gate-keeping role in terms of access to courts and
tribunals. For these reasons, statistics indicating numbers of
race-related inquiries and complaints lodged by Aboriginal
and Torres Strait Islanders provide a good starting point
for measuring levels of Indigenous access to justice.
Significantly, only the AHRC, the NSW ADB and the EOC
in WA publish complaint statistics that specifically identify
complaints made by Indigenous people. These statistics are
summarised immediately below. There is, at the time of
writing this article, no other publicly available quantitative
data from complaint handling agencies presenting numbers
of Indigenous complaints of racial discrimination, other

than that set out below —a significant issue in and of itself.”*

Although itis difficult to define what “appropriate’ numbers
of complaints might be, the complaint statistics which follow
indicate that relatively small numbers of Indigenous people
are taking formal action in response to racial discrimination
— perhaps surprising given the frequency with which it is
reportedly experienced within Indigenous communities, as
previously noted.

° In 2011-2012, 36 per cent of RDA complaints to the
AHRC were lodged by Aboriginal and/or Torres



Strait Islander complainants (or 173 complaints in
raw numbers).”® In 2010-2011, 34 per cent of RDA
complaints were lodged by Aboriginal and/or Torres
Strait Islanders (or approximately 143 complaints in
).’ Over this same two-year period,
Indigenous complaints constituted 9 per cent of all

raw numbers

AHRC complaints (under all grounds), or approximately
194 complaints in 2010-2011 and 230 complaints in
2011-2012.77

e In 2011-2012 Indigenous people lodged 92 race-based
complaints and 8 complaints of racial harassment
under the Equal Opportunity Act 1984 ('EOA’) (WA)
out of a total of 795 complaints received (by both
non-Indigenous and Indigenous persons) and 193
complaints overall during this period (including race
and other attributes).78 In 2010-2011, 126 Indigenous
complaints in total were received, 69 of which are
clearly race-based.”®

e In 2011-2012, 97 Indigenous complaints were lodged
with the ADB, 69 of which were race-based, out of
a total of 1243 complaints received. In 2010-2011,
Aboriginal and Torres Strait Islander complaints
accounted for 79 out of a total of 1332 complaints, 57 of
which were racially based.®

As Gaze has suggested, although these numbers indicate that
the proportion of Indigenous complaints lodged may exceed
‘the proportion of Indigenous people in the (respective)
population(s), one would not expect many claims of racial
discrimination to come from the white majority, so these
figures are likely to be an under-representation of (potential)

/81 in anti-

Indigenous complainants. Those working
discrimination agencies have also stated that this is indeed
likely to be the case.?? These figures, therefore, tell us little
about the true nature and extent of the actual encounters
Indigenous people have with racial discrimination. They are
probably more indicative of problems of Indigenous access

to relevant legal mechanisms.®3

C Other Data: Current Indigenous Responses to
Racial Discrimination

Beyond these statistics, a small number of studies provide
other information relating to current Aboriginal and Torres
Strait Islander responses to racial discrimination, with
further research required in this area. Whilst responses
vary, Indigenous people commonly report taking very little
formal action when confronted by racism, including by

seeking help or by lodging a complaint, confirmed by the
above complaint statistics.

Research carried out in this area by VicHealth, referred
to above, indicates that the vast majority of Indigenous
participants who had experienced discrimination in the
previous 12-month period did not respond in any formal
sense to relevant incidents. The VicHealth research data
reveals that 33 per cent ignored it, 25 per cent wanted to
confront it but did not, and 13.7 per cent accepted it. Some
confronted it verbally (32.4 per cent) or found other ways of
dealing with it; for instance, by talking to someone (18 per
cent), using humour (11.2 per cent) or via creative means
(art or writing) (2.3 per cent). Only 10.8 per cent made a
complaint, 5.6 per cent ‘received help” and 4.4 per cent
contacted police.8

ILNP research also identifies that only 17.1 per cent of
Indigenous participants in NSW who had experienced
discrimination had sought legal or other help for it.85 In the
NT and in Victoria, respectively, only 21.4 per cent®® and 11.6
per cent®’ of participants had done so. As one Indigenous
man in Tennant Creek in the NT said:

You tend to grow up with those things (discrimination) all
around you. Your parents, your grandparents, they grew
up with the white people standing over them.... [TThings
might have changed a lot... but that feeling’s still there.
You know if ... the white person talks to you in the wrong
way, a lot of Warumungu people (local people from Tennant
Creek), they wouldn’t answer them back. ... They just end
up putting their hands up.®

By way of further example, a legal services study of
Indigenous women’s experiences of discrimination
conducted in NSW and published in 2001 also found
that whilst a small proportion of participants had openly
confronted racial discrimination, very few of the incidents
in question had been reported, challenged, acted upon or
recorded in any way.%

D Different Ways of Accessing Racial Justice

Raising a formal legal complaint of racial discrimination
is not the only way to respond on either a personal or a
community level to this issue. It is acknowledged that
there are many ways to ‘access justice’, that justice means
different things to different people, and that it is not solely
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confined to ‘having one’s day in court’. There are both
formal and informal responses to legal problems relating
to discrimination, including directly challenging a racist
neighbour or real estate agent, for instance, without
recourse to the legal system or lawyers. Not initiating legal
action or raise a complaint is not necessarily a negative
thing where people feel sufficiently resourced to handle
problems on their own. Indeed, they may well achieve an
outcome that is satisfactory to them and feel that they have
accessed ‘justice’ adequately through this type of approach.
As Galanter suggests, health is not only found in hospitals
or knowledge in schools and ‘access to justice is (also) not

just about bringing cases to a font of official justice’.*°

As the above VicHealth data indicates, Indigenous people
sometimes deal with instances of racial discrimination
without using formal dispute mechanisms, including
through humour and art. The effectiveness of, and
opportunity for, Indigenous people to respond in this way,
as a means of successfully combating racism, requires
further examination. What is worth pointing out, however,
as Clarke and Davies have done, is that access to formal
legal remedies, including through complaint mechanisms
such as those established by racial discrimination law, may
be particularly important for ‘the powerless, discriminated
against and disadvantaged’.” Relevant mechanisms can
play a pivotal role in ‘preventing breaches of the law,
redressing legitimate grievances and educating the offender
and the community’. 92 Courts, for example, are able to
issue public statements of strong disapprobation of racial
discrimination, which have the potential to perhaps shape
social norms and reform behaviour at a societal level more
so than might occur when more informal responses are
used. It is probably fair to say that the less that Indigenous
people have access to the law, the less benefit they will
be able to draw from what it has to offer in the latter and
in other regards; not just in terms of seeking justice for
themselves when wronged, but also because they will
have less opportunity to be directly involved in ‘shaping’
the law, a point returned to below in discussion relating to
legislative barriers to access. Aboriginal and Torres Strait
Islanders need to have a genuine choice about how they
deal with racial discrimination and to be able to take legal
action if appropriate in the circumstances. Leading up to
the development of the RDA, a right to take legal action
as a way of combatting racial discrimination is certainly
something that Indigenous people called for.
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V  Improving Indigenous Access to Racial
Discrimination Law

A Barriers to Indigenous Access to Racial Justice
Nielsen suggests that the formal equality of anti-
discrimination legislation makes Indigenous people ‘equally
entitled to pursue their complaints’ of discrimination.
However, she claims that in reality they are effectively
excluded from doing so on the basis that the law also
requires those who complain to be ““sufficiently informed,
motivated... empowered” and resourced to use its complex
legal machinery’.”® How then might the law achieve and
indeed be representative of a more substantive form of
equality for Indigenous people?

As noted above with respect to the health system and
Indigenous health outcomes, specific measures might
need to be developed and implemented to respond to the
particular circumstances and needs of Aboriginal and Torres
Strait Islanders so as to ensure that they have genuine access
to racial justice, including through legislative provisions
contained in racial discrimination law that have the capacity
to offer them something more than formal equality (such as
special measures and indirect discrimination provisions).

There has been a fair amount of academic and other
discussion concerning administrative (process-related)
and legislative barriers to accessing gender and disability
discrimination law. There has also been some focus on
Indigenous access to justice in a criminal law context. There
has been much more limited consideration of problems of
access confronting Indigenous people seeking to rely on
civil law justice, including through racial discrimination
law. Despite ‘parallels’ with gender and/or impairment-
based discrimination, which are of course also experienced
by Aboriginal and Torres Strait Islanders, there are said to
be important differences between issues of access to justice
pertaining to race and to other types of discrimination that
must be examined, including and especially those that arise
for Indigenous people.®* It has been said, for example, that
the evidentiary burden placed on complainants to prove
race-based discrimination (direct or indirect) makes the law

in this area “close to unenforceable’.%®

Issues relating to access to justice so far identified in

relation to discrimination, including those pertaining to
the burden of proof, may have little relevance or indeed
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particular application to Indigenous people. The complexity
of anti-discrimination law may create higher barriers for
Indigenous communities than it does for others due to
language or literacy issues arising within such communities,
for instance. There may also be issues that are specific to
Indigenous communities; including, for example, a certain
level of resignation they may feel towards the occurrence of
discrimination due to the history and nature of oppression
they have experienced over centuries. Moreover, there may
be different problems in relation to access that apply to the
young or old within Indigenous communities, to remote or
urban, male or female, Aboriginal or Torres Strait Islander.

Furtherresearch and analysis is essential as to why Indigenous
people are not using legal remedies as productively as they
might in responding to racial discrimination, with particular
reference to Indigenous perspectives about why this might
be so. This is an important first step in developing strategies
in response to Indigenous needs and circumstances and
directed towards improving Indigenous access to racial
justice. A first start is made on this task below, principally
to identify barriers rather than strategies for change, with
some emphasis upon the complaint handling process, given
that this is where most disputes in this area are dealt with -
although a number of the issues raised will be applicable to
responses to racial discrimination other than that involving
lodgement of a complaint. The author intends to develop a
further paper with a specific focus on strategies to improving
access to racial justice, again with an emphasis on what
Indigenous people think might be the most effective way
forward in this regard.

(i)  Extra-Legal Barriers to Indigenous Access to Justice

a. Confronting Discrimination: Exhaustion, Resignation,
Fear of Retaliation, Disillusionment

The current system of formal complaint primarily relies
upon an individual to raise allegations of discrimination.
Agencies such as the AHRC can generally only be triggered
into action, at least in terms of complaint and investigation
work, and courts and tribunals to adjudication when this
occurs. In this sense at least, these bodies are reactive in
nature.®® Some Indigenous people report that they would
like complaint handling agencies to have a greater capacity to
act ‘like police and stamp on’ racial injustice.®” Challenging
an incident of discrimination as an individual, whether
through a complaint-handling agency, through courts or

outside the law is not an easy thing to do. As one Indigenous
woman states in this context, “You've got no power. You've
got no rights. You're just black. It's been the reality for too
many years now’.*® Moreton-Robinson also identifies the
‘great personal cost” involved in ‘taking’ discrimination ‘on’
and confronting it.%

Relevant issues likely to deter an Aboriginal and Torres
Strait Islander person from challenging racial discrimination
include a fear of repercussions arising as a result of a
complaint. They may well believe that confronting racism
will only make things worse for them, as well as for other
Indigenous community members, including where the
alleged perpetrator is a police officer or, for example, the
only relevant service provider in town. A community
organisation interviewed for the ILNP in Shepparton,
Victoria, states:

(Discrimination) is ever present. I had a conversation
the other day that kind of started a little bit like, ‘I'm not
prepared to make any formal complaint because I believe
that the service would not be there for me if I did’. It's the
general thought... It's entrenched through the community
that if you complain it will disadvantage you in some

way. 100

They may worry aboutretaliation in one form or another, with
racist violence against Aboriginal and Torres Strait Islanders
a real possibility.’”" There is also a fear that the ‘whole
community will be labelled as troublemakers’ if someone
speaks out.'®? This all speaks to the disempowerment of
Indigenous people within their communities and in their
relationships with government and other service providers.

A very fine example of this at a broader societal level is
the public backlash that followed close upon the heels
of the racial vilification litigation initiated in response to
journalist Andrew Bolt’s derogatory comments concerning
political and other opportunism and ‘fair skinned’
Aboriginals.'® The Abbott Government’s now abandoned
push in 2014 for legislative amendments, designed to water
down the racial vilification provisions in section 18C of the
RDA and referred to by some as ‘the Bolt laws’, was a clear
and direct consequence of the success of this litigation in
the Federal Court.'%

Many Indigenous people also report a feeling of exhaustion
and resignation in relation to this issue.'® As one Indigenous
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woman, again a participant in the ILNP research, states, ‘I'm
sick of talking about it. We’ve said so much’. % Aboriginal
and Torres Strait Islander communities have had to deal
with racism on multiple levels for so long and in so many
ways that they may not feel sufficiently ‘resourced’ to then
turn around and tackle it, whether that be formally through
the law or more directly and informally. It is unlikely that
a racially discriminatory event will ever be an isolated
incident but may be seen instead as a single portion of a huge
wall of racism they have had to endure over generations.
As one Indigenous ILNP participant located in Heidelberg,
Victoria, suggests:

Over generations, that's the point of it... We all get
discriminated against at one time or another. We're
Aboriginal. We might not always see it, but it’s still there.
They're always looking at me as if I'm going to steal
something. You take it as it comes, you just move on. You

got no choice.'”’

Indigenous people may also feel that very little will be
achieved if a complaint is made, even where the outcome
is likely to be positive. Does ‘making a noise’ about
discrimination really change anything, in the broader
scheme of things? Matters are often settled at conciliation
for small amounts of compensation, for instance, and
taking a dispute through to a contested hearing may
take years, with no guarantee of a particular result at
the end of it all, for all the effort expended.'® They may
ask themselves whether it is really worth it.% Moreover,
contrary perhaps to a court-ordered outcome, Nielsen
claims that during conciliation the ‘best (the legislation)
can offer an Aboriginal person is the “opportunity” to
persuade white people to release their grip upon privilege
through a process that actually supports white privilege
because it imposes no demand that it must change’. '"° A
respondent, for instance, may choose to settle a complaint
on a commercial basis, rather than because they have been

somehow magically transformed into a ‘good citizen’.""!

A further point of relevance is that it is highly likely that
Aboriginal and Torres Strait Islander people will be facing
a range of complex social and legal issues that they need to
address at any one time, including perhaps incarceration,
removal of their children by government or government
agencies, and/or eviction from a tenancy. Any one of these
issues may well end up taking precedence over an incident of

racial discrimination, which is perceived as less “‘urgent’.""2
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b.  Knowledge of Rights and Remedies

Citing Foucault, Bird submits that in the context of accessing
justice ‘knowledge is power’, and that as knowledge is
not ‘available equally to all citizens’, power is inevitably
‘“unevenly distributed’. Barriers to access arise with
respect to discrimination for ‘people who could be (better)
empowered by an understanding of their rights’, including
Indigenous people."™ Lack of knowledge impacts in this
area as people do not recognise that they have rights to start
with, nor do they recognise the nature of these rights or how
to enforce them, including by way of formal complaint."™
They may also not know where to go for information and
advice about resolution of disputes or problems in this area.
This is so with respect to both organisations administering
anti-discrimination legislation, such as the AHRC, as well as
to legal services and other agencies who are able to assist in
this regard.

Aboriginal and Torres Strait Islanders have themselves
identified a lack of knowledge in this area as a significant
barrier to accessing substantive justice. This includes not
having an understanding that discrimination is a legal issue
with a potential legal remedy - an essential starting point to
accessing relevant legal help and justice more generally.'®
Poor awareness of rights may be due in part to the complexity
of anti-discrimination law, with (even) legal advocates not
appearing to always understand it particularly well.""®
Further, as the majority of Indigenous communities” contact
with the justice system (including lawyers) is in relation
to criminal law matters, Indigenous awareness of civil law
appears to be lacking."” All of this means, as noted above in
the context of ILNP research into Indigenous civil law needs,
that anti-discrimination law might not be fully understood
and may, for example, be seen as only offering protection
against more direct and blatant forms of racism, when in fact
the law potentially offers much more than this.

Further, confidentiality requirements forming part of the
conciliation process, including in relation to any terms
of settlement, do little to assist in increasing Indigenous
awareness of how the law has (or has not) worked to date
for others who are in similar circumstances.’’® Indigenous
communities and indeed the broader community do not get
to hear whether a particular incident has been ‘sanctioned’
through conciliation by way of payment of compensation or
provision of an apology to the complainant, for instance. The
more the law is seen by Indigenous communities as working
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positively to address racial inequality, the more inclined they
will be to use it to achieve positive outcomes. This has been
identified as one of the most effective forms of Indigenous
community legal education around anti-discrimination law
process and provisions. It has been suggested, for instance,
by one ILNP stakeholder organisation in Victoria that the
way to increase complaints by Indigenous people is as
follows.

[We need] just one [Aboriginal complainant]! [We] just need
one [who will then] go back to the community and say that
it actually worked... It would be good to get some runs on
the board.?

c. The Process of Complaint and Complaint Handling
Agencies

Aboriginal and Torres Strait Islanders may feel and/or might
actually be far removed geographically from complaint
handling agencies, which are located in city centres and,
given current resourcing, are generally unable to conduct
regular outreach outside these centres (although they may
well conciliate in regional/remote locations).’?® This makes
them difficult to contact, as many Indigenous people for
instance may not have easy access to telephones.'?! It also
makes them, metaphorically speaking, a “‘world away from
the lives” of those who might approach them for information

and assistance, including Indigenous people.122

Further, Aboriginal and Torres Strait Islander people may
see anti-discrimination agencies as just another government
department from which they might expect little help, despite
these agencies” stated independence. This is likely to be so,
particularly where they seek to complain about ‘another’
government institution such as public housing or police.
A certain level of distrust, in this sense, is common where
any organisation is branded from a community perspective
as ‘government’, given historically negative interactions
between government and Indigenous people.

At a practical level, the process of complaint itself is also said
to be ‘too slow and cumbersome to have been of any use to
Indigenous Australians’,'?®
made attempts to fast-track complaints where possible.
This jurisdiction is, for instance, a paper-driven one to a

significant extent. Being required to lodge a complaint in

although agencies claim to have
124

writing and to respond to written correspondence thereafter
is likely to be particularly problematic for large numbers of

Aboriginal and Torres Strait Islanders given language and
literacy issues within their communities, especially where
they do not keep any written record of what has occurred
(in terms of the alleged incident) and/or may in general
be confused or alienated by written material.'?® It is also
suggested that many Indigenous people do not maintain a
fixed residential address for long enough to receive relevant
correspondence.’?®

Some Indigenous people have also reported feeling that
the complaint process is biased against them. In one study
conducted in relation to complaint handling by the NSW
ADB, Indigenous complainants were more likely than others
to believe that their case had not been handled fairly.'?’
Indigenous people have indicated elsewhere that they
have a fear that their complaints will not be taken seriously
and will go nowhere.'?® Previous Aboriginal and Torres
Strait Islander contact with the legal system (in the areas of
child protection, housing and eviction, credit and debt or
criminal law) is likely to have been negative, and thus the
law may be perceived by Indigenous people as a tool used
by the government and others to adversely impact upon
Indigenous lives and to protect the interests of the more
powerful. This may be a contributing factor to the sense of
bias that Indigenous people experience in this area.

Further, whilst there may well be, to some degree, a level
of inherent bias within the ‘prevailing culture’” of the anti-
discrimination ‘agency’ itself, in terms of how it deals with
the complaint and complainant,'® Indigenous people may
also have different expectations about how the agency
in question might assist them with their complaint. For
this reason, they may perceive that the process is working
against them rather than for them when these expectations
are not met. So, for instance, it is suggested that in general
Aboriginal and Torres Strait Islanders may not be familiar
with the concept of a ‘neutral third party’ in dispute
resolution processes. The understanding may well be that
the conciliator will support an Indigenous complainant more
so than actually occurs within the complaints process, which
may lead to an appearance that they are working ‘against’
the complainant.

This raises a significant broader point. Complaint handling
agencies are mainstream institutions first and foremost. They
are not Indigenous-specific or geared towards the particular
needs of Indigenous people. Non-Indigenous structures
and programs, including conciliation, will be unlikely to
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‘fit’" with Indigenous people or they may be perceived as
being too ‘white’, as the bureaucracy associated with the
complaints process, for example, may be seen as ‘too much
white fella’s way’."™®" This means that the way that the law
is administered by complaint handling agencies might hold
little value for Indigenous people as a means of responding to
discrimination - or at its worst it ‘may (actually) work against
Indigenous needs and perpetuate disadvantage’, where, for
instance, neutrality in conciliation masks power imbalances,
leading to poor outcomes for Indigenous complainants.'32

d. Advocacy and Support, Including from Legal Services

There is not enough specialised, affordable legal advice
and assistance available to Indigenous people in relation
to racial discrimination problems. This is probably the
case with respect to most civil law problems. Aboriginal
and Torres Strait Islander Legal Services (‘ATSILS’), as the
primary provider of legal services to Indigenous people,
have generally had a significant focus upon criminal law
service delivery to Indigenous communities. This is in
part, a response to disproportionate Indigenous contact
with the criminal justice system. ATSILS are vastly under-
resourced in all areas, but particularly in terms of capacity
to deal with Indigenous civil law needs. Whilst other legal
services, including Community Legal Centres ("CLCs’) or
Legal Aid Commissions (‘LACs’), may be able to provide
varying degrees of legal help with respect to discrimination,
the extent to which Indigenous people are accessing these
services will be much lower than that of the ATSILS, which
almost always will have a much greater Indigenous focus
than CLCs or LACs. Indigenous Family Violence Prevention
and Legal Services, though Indigenous-focussed, would not
ordinarily undertake much casework in relation to racial
discrimination.

To some extent, advocates and lawyers appear to have been
written out of the process of complaint and investigation.
Within the regime, for instance,

complainants may be encouraged to draft their own
133 134

anti-discrimination

complaints'*° and to proceed without legal representation.
Whilst this might well be thought to render the complaints
process less formal, ‘easy to access’ and ‘relatively free of
technicalities and legal forms’,"*® Indigenous people are
commonly more likely to engage with the complaint and
investigation process with increased access to legal and non-
legal advice and support, given the level of disempowerment
they may feel within society. The importance of some form
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of advocacy or assistance at every stage of the legal process
cannot be over-emphasised. Legal and other services have
the capacity to provide information about the law and about
the process, as well as to walk besides the complainant as
they seek legal redress.'®

(i) Legislation and Interpretation of the Law as a Barrier
to Accessing Justice

Barriers arising within the law itself may create problems for
Indigenous peoples” access to justice in this area. Sometimes
legislative provisions underpin process-related issues
referred to in the preceding section (where a complaint is
required at law to be lodged in writing, for instance). There
are also perhaps more substantive issues arising within
the law likely to inhibit Indigenous access, including those
resulting from the way in which legislative provisions have
defined race-based discrimination, how these provisions
have been interpreted by courts or tribunals (and also by
complaint handling agencies when dealing with complaints),
and what is required from the complainant in order to prove

their case.

In discussing the significant issues relating to the burden
of proof in this area, Hunyor asks ‘If we know that racism

exists, why is it so hard to prove?’'¥’

Establishing a causal
connection between race and the incident which is the
subject of a complaint (direct discrimination), or that a
condition, requirement or practice has an unreasonable and
disproportionate impact on a particular group (indirect
discrimination), is notoriously difficult. A complainant
claiming direct racial discrimination when turned down for
a job, for example, needs to establish that the decision of the
employer in question was based on race. The respondent
need only suggest, however, that the job application was
declined based on merit to rebut the allegation and without
further evidence from the complainant, the case will be
dismissed as unsubstantiated.’®® Placing the onus of proof
on the complainant in this way makes racial discrimination
cases virtually impossible to win as the respondent has ‘a
monopoly on knowledge” and in most cases ‘controls all
information essential to the complainant’s case.’'® Without
direct evidence, the complainant is forced to rely upon the
drawing of inferences from circumstantial evidence that
the discrimination has occurred - and it is suggested that
courts have been reluctant to draw such inferences in racial
discrimination cases, in particular.140 Issues of proof in
relation to discrimination were identified within the ILNP
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research. It was noted, for example, that lawyers sometimes
frame race-based discrimination in employment as an unfair
dismissal case rather than use anti-discrimination law because
of problems of proof.™! These issues are likely to both deter
Indigenous people from taking action and to present as a
barrier if they do so, thus impeding access to justice.?

a. Inherent Bias in the Law and its Impacts on
Indigenous Access to Justice

Aboriginal and Torres Strait Islander people appear to have
had little part to play in the ‘shaping’ of racial discrimination
law; that is, in terms of how it has been written and/or
implemented — and they continue to be excluded from the
latter process where their access to the law is inadequate.
As a result, the law may feel like it is not ‘on the side of’
or of any relevance to Indigenous people. Nielsen quotes
one Indigenous man, ‘Uncle’, who believes that anti-
discrimination laws are not really ‘for’ Indigenous people:
‘The laws are designed for them (white people). It's not for
us... It's not. It's just taking things away’.'3 His experience
of the law, according to Nielsen, is of a “practice skewed
towards the white majority” because it offers a “protected and
exclusive place of privilege’ to which non-whites gain entry

only on ‘white terms and conditions’."**

These terms and conditions demand that Indigenous people
jump through procedural and more substantive hoops in
order to use the ‘form” of law to tackle racism. They are
required to ‘cram’ their individual experiences and those that
they share collectively into a pre-determined shape, moulded
by existing ideologies and systems which are largely
controlled by the dominant (mainstream, non-Indigenous)
groups within society. This ‘shape” defines what is and is not
‘discrimination” - as legislation, case law or legal precedent
and even within the complaint handling process.

An Indigenous person might believe that an incident or
issue is clearly racially discriminatory, but it is not seen as
such at law, as pointed out above in discussion relating to
Mellor’s four categories of racism. One Indigenous man
from Heidelberg participating in the ILNP has suggested,
for instance, that ‘[r]acism comes in all sorts of shapes and
sizes. It can be the way that the shopkeeper gives you the
money back in your hand.”” This sort of action would of
course not constitute a contravention of anti-discrimination
law. On a broader scale, racial discrimination at a societal
level ‘disappears’, ‘immunized by the process of legal

formalism’."® This fits within Moreton-Robinson’s claims
that the “official” story about racism, including that articulated
by the legal system, is that it exists in “small pockets of society
or not at all’.’¥’

And so, having racial discrimination laws in place makes it
look like everything is taken care of and that something is
being done to eradicate racial prejudice against Aboriginal
and Torres Strait Islanders. But in reality there is only an
appearance of racial equality. In fact, there is no genuine
equality and racism remains a serious problem, with
widespread impacts. The law does nothing but maintain the
status quo, including existing power relations in society.

A number of commentators have spoken of the colour
blindness of the formal equality of law in this area, which
simply does not ‘see” an Indigenous person’s race. Aboriginal
and Torres Strait Islander experiences and perceptions
(and ultimately the racism they actually encounter) are
thus ‘written out” of the law. As Uncle says, the law takes
things away. This ‘whitewashing” of Indigenous difference
introduces a bias against them, rather than offering them
protection as promised. Law, as stated, becomes part of
the problem. It also ‘effectively reproduces and stabilizes
white privilege or dominance in society’.'*® It serves as an
additional method of colonisation of Indigenous people,
a ‘part of’ non-Indigenous peoples’ “claim of right to settle
territory and to receive privileges attendant upon occupation

—including the expectation of laws’ protection’.’®

Numerous examples of such whitewashing and colour
blindness include litigation relating to the eviction of an
Indigenous public housing tenant in WA, Joan Martin, on the
basis of alleged overcrowding of her public housing property
by her Indigenous family members."™ Martin had argued
at law that any overcrowding in her home was due to her
cultural obligations as a Yamatji mother and grandmother
to take in family. She therefore claimed that the eviction
was indirectly discriminatory on the basis of her race. The
Equal Opportunity Tribunal (WA) hearing the matter at
first instance determined, however, that Martin had taken
in relatives not because she was Indigenous but because
she was a mother, thereby implying that her ‘mothering is
“cultureless””."®" McGlade claims that this decision did not
give ‘equal credence and respect to Aboriginal culture’,
rendering ‘race’ invisible and providing clear evidence
that anti-discrimination legislation is ‘failing Aboriginal
people’.’®? As a further significant point, it also illustrates
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that the law’s ‘one dimensional’ nature may mean that it
is not able or willing to identify more than one attribute
relevant to Indigenous complaints of discrimination. In this
instance, Martin’s gender and race were both important but
were effectively ‘split’ apart, with gender and mothering
obligations given precedence over race and cultural

obligations.®3

The impact this has on Indigenous access to legal redress is
not only negative because the likelihood of substantiating a
claim of racial discrimination is small. It is also problematic
because where the law consistently fails to accept or
corroborate their accounts of racism, Indigenous people will
be deterred from using the law to uphold their rights. It leads
to a sense - quite appropriately - that the harm they suffer
will never fall within the limited legal definitions of racial
discrimination, as the following comment suggests.

I think a lot of things don’t get resolved because if it is a race
issue it seems to be difficult to identify, so legal procedures
virtually say, “You can’t identify it, so nothing we can do
about it’. So nothing gets resolved, and people tend not to

follow up and not pursue it."®*

Of course, the less Indigenous people engage with the law,
the more it never has to change its shape so as to better
understand and incorporate Indigenous experiences and
perspectives of racial discrimination. Thornton further claims
that the restricted legal interpretation of ‘discrimination’
(and failed cases) flows through and may actually increase
discrimination in the community. By denying that something
equates to racism, you implicitly permit it and even
encourage it.'®®

b. Critical Race Theory and Substantive Equality

Critical race theory has been used much more extensively in
analysis of civil rights law in the United States than it has
been in Australia with respect to anti-discrimination law.
Proponents of this theory would suggest that legal reform
directed towards combatting racism only ever ‘masks’ and
‘legitimates’ continuing racial inequality and that it cannot
possibly, nor was ever really intended to, result in major social
reform along racial lines.'®® In a United States context, Bell for
example claims that we need to question the extent to which
equality legislation and jurisprudence actually improves the
lives of Black Americans.’” He advocates for ‘racial realism’
rather than ‘racial equality’, stating that ‘Black people will
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never gain full equality’.'® He also suggests therefore that
there is more harm than good done in constantly looking
to abstract legal rights in order to fight for such equality,
as these rights may bring about the cessation of one form
of discriminatory conduct, but this soon appears ‘in a more
subtle though no less discriminatory form’.'® Other more
direct, and more effective forms of protest, including those
relied upon within civil rights movements in the United
States and Australia, are put to one side without any real
gains being made through the law.

Within critical race theory, the law is only a set of
‘ideological constructs that operate to support existing
social arrangements by convincing people that things
are both inevitable and basically fair.'® Through these
constructs, our legal and social system appears ‘neutral’
and is ’acceptable’.161 This, according to Gordon, is the most
effective form of ‘domination’; when ‘both the dominant
and dominated classes believe that the existing order, with
perhaps some marginal changes, is satisfactory, or at least
represents the most that anyone could expect’.'®? Critical
race theorists identify, for instance, that civil rights-based
law will never be able to address certain substantive aspects
of racial domination, including redistribution of wealth, as
it does not have the capacity to recognise differences based
on wealth. Despite this, ‘economic exploitation and poverty
have been central features’ of race-based oppression, and

poverty is ‘its long term result’.'®3

Much of what is said by critical race theorists is to an
extent applicable to the situation of Indigenous Australians.
Commentary above relating to colour blindness of the law
in Australia corresponds to that which has been discussed
in the United States as part of a critical race theory analysis
of civil rights legislation and litigation. As noted, too, there
is some suggestion that those in power never intended
racial discrimination law in Australia to really achieve
much at all for Indigenous people. Criticisms of United
States equality law relating to its incapacity to bring about
more substantive change with respect to systemic or
institutional racism are also levelled at our discrimination
law. Writing shortly after the commencement of the RDA,
the first Federal Commissioner for Community Relations,
for example, identified that the ‘number of RDA complaints
(by Indigenous people) does not accurately gauge the extent
of the existence of racial discrimination in Australia’.’®*
This is not only because Indigenous people do not always
complain formally, but also as ‘[t]he most prevalent form
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of racial discrimination is institutional, and this form is not
evidenced in single acts’, which might form the basis of a
complaint under the RDA."%

The RDA was amended in 1990 to
discrimination provisions, which are likely to be useful in
this regard, as discussed below. Even so, one particular
issue identified is the fact that racial discrimination laws, in

include indirect

general, confer a limited positive right to seek redress on an
individual who has suffered an alleged violation."®® Where
this occurs, the onus is on that person to find a particular

act of discrimination amidst the ‘phenomenon of racism’.'®’

Whilst this wider “phenomenon’ ‘fosters racist behaviour” it
is only the actin question which is able to be dealt with at law.
The problem is that racism ‘by its very nature’ is endemic,
‘diffused throughout (our) social fabric’, as discussed above
in further detail and as suggested by the example above
relating to disproportionate distribution of wealth. Given
this, how does an Indigenous person find an appropriate
‘wrongdoer’ with respect to this broader “‘phenomenon’?

By way of further illustration, an Aboriginal person applying
for employment who has a poor quality curriculum vitae
because of a history of social exclusion must complain
about the discrimination by the prospective employer
who is at this moment refusing him or her a job, allegedly
though (according to the employer) on the basis of merit
rather than race. The employer is thus rendered ‘immune’
from sanction because the applicant’s entire work history
is placed outside of the employer’s responsibility, ‘even
though that employer’s denial of employment perpetuates

systemic racism’."®®

Whilst there are legislative limitations in this regard, Flynn
and others have noted that there is capacity in the law to
tackle racial discrimination at a more substantive level, to
alter societal structures that support racism suffered by
Indigenous people, including through individual complaints
of indirect discrimination and through special measures
provisions, but that this capacity is presently under-utilised,
for a number of reasons.’®® Flynn submits that statistical
inequality is not in itself an unlawful act of direct or indirect
discrimination. Proof of no more than that an Indigenous
person s, for example, less likely to live in an adequate house
does not identify “an act’ or ‘a discriminator’, much less how
the discriminator’s act is one that is ‘based on race’.'”® He
cites, however, as an example of the potential of the law to

tackle broader disadvantage, a report by the Ngaanyatjarra
Council, published in 2003 and identifying poor health,
education and housing outcomes, amongst other problems,
in a number of Aboriginal communities located in remote
Central Australia.”

The report in question found that what was required to
address these outcomes was better “access [to] the same level
of support available to low income and disadvantaged non-
Indigenous people’."? In order to access that support, an
applicant required certain resources, including reasonable
literacy and numeracy skills, viable use of English, “adequate
maintenance of personal records’, and a residential address
for relevant mail. These requirements were unlikely to be
easily met by Indigenous people from the communities
in question (or in many similar remote communities, no
doubt), therefore denying them equitable access to support
and contributing to the aforementioned poor outcomes.

Flynn suggests that this particular scenario or situation
may well constitute a prima facie case of indirect racial
discrimination under section 9(1A) of the RDA, which
would be unlawful only if it were assessed as ‘unreasonable’
by a court or tribunal under a vague legal standard.'”® If
successful, improvements to Indigenous access to services
- and as a consequence to the circumstances of Indigenous
people — could be made. He further posits that issues of
Indigenous access to justice represent the most significant
barrier to using section 9(1A), but that the legislative
capacity is there to address systemic issues and to achieve
for Indigenous people more substantive equality. Barriers
inhibiting access in this respect may include some of those
outlined above, such as a lack of understanding of the legal
concept of indirect discrimination, the onus of proof in
relation to establishing ‘reasonableness’ within this concept,
and, in keeping with the above comments pertaining to
colour blindness, a poor understanding of and reluctance to
interpret the law with reference to the broader social and
historical context within which racism occurs.’”*

VI Challenging Indigenous Social Exclusion
Through the Law and Beyond

Writing from a United States perspective, Crenshaw
suggests that liberal legal ideology remains receptive to
‘some aspirations that are central to black demands’ and that
the law is important ‘to combating the experience of being
excluded (and) oppressed’.'”® She states that in the battle for
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civil rights ‘legal protection has at times been a blessing —
albeit a mixed one’, and that it is possible to work within
the existing dominant ideology to change it, even if any
transformation made is not absolute.'”®

Despite criticisms of the law and how it has worked for
Indigenous Australians to date, it is still likely that improving
Indigenous access to racial discrimination law is an essential
component of the process of achieving a greater measure of
substantive equality and social advancement for Aboriginal
and Torres Strait Islanders. Indeed, this is the potential that
Indigenous people who called for the introduction of the
RDA saw in such legislation. In more contemporary times
too, faced with the prospect of the possible weakening by
the Abbott Government of racial vilification provisions
in the RDA, prominent Indigenous persons highlighted
the importance of existing legislative protection against
discrimination to Aboriginal and Torres Strait Islanders.
By way of example, prior to the Government’s decision to
scrap the proposed amendments, the National Congress
of Australia’s First Peoples stated that the RDA ‘is a key, if
not foundational, law establishing Australia’s identity as a
nation upholding equality and tolerance within a diverse
multicultural society.” Further, it is ‘also a keystone for
reconciliation in Australia between Aboriginal and Torres

Strait Islander Peoples and the settler state’.'”’

Having the capacity to engage in legal action, where
appropriate, enables Indigenous people to take on and to turn
around for themselves issues which are both the cause and
the consequence of the social marginalisation and exclusion
they experience, including unequal treatment on the basis of
race. As part of this social exclusion, Indigenous people, along
with other “outsider’ groups, experience at disproportionate
rates a range of significant problems, including for example:
poverty, homelessness, criminalisation and unemployment.
These occur, in part, because those who are so excluded do
not have equal access to a range of resources that facilitate
social inclusion such as adequate housing, job and financial
security, a strong civic and political voice - and also,
significantly, justice."””® Of importance, these same problems
will also commonly have a legal element (such as debt or
unfair dismissal within unemployment or homelessness) for
which there may be an appropriate legal remedy. However,
as poor access to justice is generally a component of social
exclusion, the possibility of being able to respond to, or resolve
the relevant ‘legal element’ is very likely to be significantly
reduced, contributing to further levels of exclusion and so it
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goes on. The marginalised, including Aboriginal and Torres
Strait Islander people and communities, may thus be both
more likely to have a legal issue they need to attend to and
less opportunity to do so.

Racial discrimination is an example of a civil law problem
clearly impacting upon health, education, housing and
employment outcomes of Indigenous Australians. If it were
to be dealt with more effectively, including through legal
frameworks, increased levels of social inclusion is the likely
outcome, over time. It is imperative that access to justice
is improved so that Indigenous people are better able to
challenge instances of discrimination, within the capacity of
the law, as a means of improving their circumstances. On the
other hand, inadequate resolution of disputes and incidents
in this area will only exacerbate the disadvantage Indigenous
people face.

VIl Conclusion

As Essed suggests, the incidence of racism in society will
only ever be decreased by ‘drawing attention” to it and by
‘challenging it constantly’. Keeping silent, on the other
hand, ‘will not make it go away’.179 The legislative and
administrative regimes built around racial discrimination
need to be much more effective for Indigenous Australians
in this regard, given the disproportionate levels of racial
inequality they continue to face. Improving Indigenous
access to justice as a means of challenging and drawing
attention to racism is a key component of this increased
effectiveness. McGlade states that “Aboriginal people know
that Australia is a racist country, and we have a right to
mechanisms which offer real and effective redress against
discrimination.”’® Although there is no single definition
of ‘justice’, nor of ways to access it, it is imperative that
Aboriginal and Torres Strait Islander people have real
opportunity to use legal remedies for resolution of disputes
or problems in this area, if they so choose, including that
provided by complaint handling agencies.

This paper has concentrated upon barriers arising for
Indigenous people in terms of more formal access to justice.
A next step is to identify strategies to assist in addressing
these barriers, something that has not been discussed in
detail herein and which requires further research, with
an emphasis upon Indigenous input in this regard. In
developing such strategies, as Gaze suggests, the law needs
to better account for and accommodate the ‘variation in the
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social, political and economic impact of race discrimination
upon Aboriginal peoples as compared to those of other “non-
white” heritages’ (emphasis added).®"

With this in mind, initial suggestions for possible strategies
might include legislative reform around, for example, the
burden of proof placed on complainants;182 ensuring that
all complaint handling agencies prioritise and are better able
to respond to the needs of Indigenous people through, for
instance, employment of Indigenous staff and development
of Indigenous-specific strategies and processes, including
in relation to conciliation;'® increasing capacity of
(Indigenous) legal services to provide much needed support
and information to Indigenous communities with respect
to racial discrimination; and working harder to ensure that
legal precedent is established which more effectively reflects
and responds to Indigenous experiences of racism.'® They
should also, however, involve careful thinking about how
capacity can be built from the ground up to ensure that
Indigenous people as ‘justice seekers’ are able to overcome
lack of knowledge, fatigue, fear and other issues which
impact on whether and how they respond to racial inequality.
It is also important to acknowledge the range of statutory
functions of anti-discrimination bodies such as the AHRC,
other than that of complaint handling, and what they
might further achieve in an Indigenous context. These
functions include working to increase knowledge within the
community about discrimination (through training and other
forms of education), lobbying government around policy
and legal reform, conducting public inquiries into relevant
social issues, and intervening in certain legal proceedings in
the public interest, inter alia. With adequate resourcing of the
agencies in question, these functions each make important
contributions to the overarching objective of reducing
discrimination, alongside investigation and conciliation of
individual complaints.

Further and as noted, the law can only ever provide one
response to racism and racial discrimination targeted at
Indigenous people, as other factors work alongside it,
impacting on the change it can achieve. As such, strategies
to address racial discrimination against Indigenous people
will have to encompass initiatives and other effort from
government and civil society, independent of the law
and legal system, including (as noted) policy reform that
references a right for Indigenous people to substantive
equality. The Commonwealth’s Anti-Racism Strategy is
an example of a broad-reaching educative initiative sitting
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outside the legal system and coordinated by the AHRC, the
National Congress of Australia’s First Peoples and various
other partners.’® The People’s Hearing into Racism and
Policing held in Victoria in 2013, established by a local CLC
and a community-based advocacy group, provides another
example of a similar partnership. It gives voice to the
disempowered by providing them with an opportunity to
publicly ‘name’ racial injustice for what it is and to describe
the effects that it has had upon them.'® These and other
ideas need to work alongside any changes to the law and
its administrative processes to ensure effective Indigenous
access to racial justice, thereby increasing the prospect of a
genuine shift in Australian race relations which will be of
genuine benefit to Aboriginal and Torres Strait Islanders.

* Senior Research Officer, Senior Project Coordinator: Indigenous
Legal Needs Project, PhD Candidate, Cairns Institute, James Cook
University.
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