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[bookmark: _Toc40782152][bookmark: S2058242431][bookmark: S2041935191][bookmark: S20152085281][bookmark: S2072095231][bookmark: S20112095451]Schedule 1
Reference Schedule
	Item
	Description
	Detail

	1. [bookmark: _Ref40788056]
	Employer 
	Name:
	

	2. 
	
	ABN/ACN:
	

	3. [bookmark: _Ref42160456]
	
	Address:
	

	
	
	Representative:
	

	
	
	Representative’s position:
	

	
	
	Phone:
	

	
	
	Email:
	

	4. [bookmark: _Ref42160461]
	JCU 
	Address:
	James Cook University
1 James Cook Drive
Queensland 4811

	
	
	Representative:
	Tina Langford

	
	
	Representative’s position:
	Director, Research and Innovation Services

	
	
	Phone:
	(07) 4781 5376

	
	
	Email:
	contractsconnect@jcu.edu.au

	5. [bookmark: _Ref43731676]
	PhD@Work Candidate 
	Name: 
	

	6. 
	
	JCU student number: 
	

	7. 
	
	Phone: 
	

	8. 
	
	Email: 
	

	9. [bookmark: _Ref40855774]
	Commencement Date 
(clause 3)
	[insert date that the student is enrolled at JCU as a PhD@Work Candidates]
or
[The date that this Agreement has been executed by both parties, as determined by the dates applied to the execution clauses.]

	10. [bookmark: _Ref40855843]
	Completion Date
(clause 3)
	[insert date]


	11. [bookmark: _Ref43279023]
	Advisors
(clause 5, 6 and 7)
	Employer Advisor:  [insert name]
Supervision to be provided:  
· Supervision of all Project activities performed by the Phd@Work Candidate whilst at the Employer’s premises. 
· [insert]
JCU Advisor:  [insert name] 
Supervision to be provided:  [insert]

	12. [bookmark: _Ref204932917]
	Employer Contributions
(clause 7)
	Contribution Type
	Description and timing for delivery

	13. 
	
	Research Costs
	Research costs related to the Project will be met directly by the Employer.

	14. 
	
	In-kind Contributions
	[Insert description of any other non-tangible contributions (services) that the Employer may provide, such as in-kind support or other resources.]

	15. 
	
	Employer Materials
	[insert description of any tangible materials (goods) to be provided by Employer], which must be delivered to JCU or otherwise made available by the Employer as and when reasonably required by the PhD@Work Candidate in order to perform the Project.

	16. [bookmark: _Ref40793220]
	Is ethics approval required?
(clause 4)

	□  Yes    □  No
· 

	17. [bookmark: _Ref40793425]
	Ownership and licensing of Intellectual Property Rights subsisting in Project Material
(clause 9)

	
☐ Option 1 – Employer Ownership:
(a) Upon completion of the Project, and provided the Employer is not in breach of this Agreement, all Intellectual Property Rights subsisting in any Project Material will vest solely in the Employer.
(b) The Employer grants to JCU a non-exclusive, perpetual, irrevocable, transferable, royalty-free, worldwide licence (including the right to sub-licence without the Employer’s consent to the PhD@Work Candidate) to use, communicate, reproduce, publish, adapt and modify the Project Material for the Permitted Purpose.
☐ Option 2 – Joint Ownership:
(a) Upon completion of the Project, and provided the Employer is not in breach of this Agreement, all Intellectual Property Rights subsisting in any Project Material will be jointly owned by JCU and the Employer.
(b) Each party may use the jointly owned Intellectual Property Rights for their internal, non-commercial purposes without the need to account to the other party.
Any commercial use, exploitation, or sublicensing of the jointly owned Intellectual Property Rights requires the prior written agreement of both parties.
☐ Option 3 – JCU Ownership:
(a) Upon completion of the Project and provided JCU is not in breach of this Agreement, all Intellectual Property Rights subsisting in any Project Material will vest solely in JCU.
(b) The Employer will be granted a non-exclusive, perpetual, irrevocable, royalty-free licence to use the Project Material for internal, non-commercial purposes, unless otherwise agreed in writing.


	18. [bookmark: _Ref40789189]
	Permitted Purpose for which JCU and/or the Employer and/or PhD@Work Candidate (as appropriate) may use and retain copies of the Project Material
(item 9 above and clause 9)
	Non-commercial purposes including, without limitation, research, education and publication purposes.


	19. [bookmark: _Ref40854938]
	Insurance obligations of JCU
(clause 13)
	Insurance
	Cover

	20. 
	
	Public liability insurance
	$20 million per occurrence

	21. 
	
	Professional indemnity insurance
	$20 million in the annual aggregate

	22. [bookmark: _Ref40854939]
	Insurance obligations of the Employer
(clause 13)
	Insurance
	Cover

	23. 
	
	Public liability insurance
	$20 million per occurrence

	24. 
	
	Professional indemnity insurance
	$20 million in the annual aggregate

	25. [bookmark: _Ref40793138]
	Special Conditions
(clause Error! Reference source not found.)
	[Drafting note:  Special Conditions take precedence over the terms of the Agreement.  If no Special Conditions insert “Nil”.]
[Insert, if applicable.  Special Conditions may relate to (for example): 
· specific requirements for dealing with the Sponsor Materials, which may have particular biological, chemical and/or hazardous properties





Parties
[bookmark: mName1][bookmark: Parties]James Cook University ABN 46 253 211 955 of 1 James Cook Drive, Queensland 4811, Australia (JCU)
[bookmark: mDefinedName1]The party identified in item 1 of schedule 1 (Employer)
[bookmark: Recitals]
Background
[bookmark: _Ref_ContractCompanion_9kb9Ur046]The Employer wishes for the PhD@Work Candidate to perform the Project and has agreed to provide certain funding and support to enable the PhD@Work Candidate to do so. 
The PhD@Work Candidate is/will be an employee of the Employer. JCU will not have an employment relationship with the PhD@Work Candidate.
The PhD@Work Candidate is enrolled with JCU. 

The PhD@Work program requires that the candidate be permitted to undertake research activities as part of ongoing employment, in a work pattern to be determined between employer and candidate, under the supervision of both a JCU advisor and an industry advisor. 

The PhD@Work Candidate will not be eligible for scholarship stipend support from JCU. 
JCU has agreed to supervise the performance of the Project by the PhD@Work Candidate on the terms and conditions of this Agreement.   


Agreed terms
0. [bookmark: CL_GST][bookmark: _Toc69891742][bookmark: _Toc209347997][bookmark: _Toc40782153]Definitions and interpretation
[bookmark: _Ref393983859][bookmark: _Toc40782154]Definitions
In this document, these terms have the following meanings:
	Agreement 
	this agreement, including its schedules. 

	Assessable Portfolio

	any work, or subject matter other than a work, prepared by the PhD@Work Candidate and submitted for assessment as part of the requirements for the award of a higher degree by research at JCU.

	Background IP 
	Intellectual Property Rights of a party, or which a party is licensed to use, which are made available by the party for the purpose of carrying out the Project and that are: 
in existence at the Commencement Date; or 
brought into existence after the Commencement Date other than as a result of the performance of the Project, 
and includes:
in the case of the Employer, the Intellectual Property Rights subsisting in the Employer Materials; and
in the case of JCU, the Intellectual Property Rights subsisting in the JCU Materials.  

	Business Day
	a day that is not a Saturday, Sunday or public holiday in Townsville or Cairns, Queensland. 

	[bookmark: _Ref40792184]Commencement Date 
	the date specified in item 4 of the schedule 1.

	Completion Date 
	the date specified in item 5 of the schedule 1, or such later date agreed between the parties in writing.

	[bookmark: mCurrentPos]Confidential Information
	all information that:
is by its nature confidential;
is designated by a party as being confidential; or
a party knows or ought to know is confidential;
but does not include information that:
is or becomes public knowledge, other than by breach of this Agreement or by any other unlawful means;
is in the possession of a party without restriction in relation to disclosure before the information is received from the other party; or
has been independently developed or acquired by a party.

	Contributions
	the Contributions to be made by the Employer, as described in item 1 of schedule 1. 

	Corresponding WHS Law
	has the same meaning as in Regulation 6A of the WHS Regulations.

	Discloser 
	JCU, in respect of a disclosure by or on behalf of JCU of its Confidential Information; and
the Employer, in respect of a disclosure by or on behalf of the Employer of its Confidential Information.

	Force Majeure 
	an event or circumstance:
which is beyond the reasonable control of the party claiming the event has occurred; and
the adverse effects of which could not have been prevented or mitigated against by the party by reasonable diligence or reasonable precautionary measures,
and includes:
the PhD@Work Candidate ceasing to be available to perform the Project; 
an order or mandatory direction of a government authority or regulator;
an act of God, lightning strike, meteor strike, earthquake, cyclone, storm, flood, landslide, explosion or fire;
stoppages, lockouts, strikes or other industrial action;
war, terrorism, sabotage, blockade, revolution, riot, insurrection, civil commotion, pandemic or epidemic; and
any event which would, at common law, frustrate this Agreement.

	GST Law
	has the same meaning given to that expression in the A New Tax System (Goods and Services Tax) Act 1999 (Cth) or, if that Act does not exist for any reason, means any Act imposing or relating to the imposition or administration of a goods and services tax in Australia and any regulation made under that Act.

	Information Privacy Act
	the Information Privacy Act 2009 (Qld) and any regulations, guidelines or privacy principles made pursuant to that law.

	Insolvency Event 
	in respect of a party, means any of the following:
a person is or states that the person is unable to pay from the person’s own money all the person’s debts as and when they become due and payable;
a person is taken or must be presumed to be insolvent or unable to pay the person’s debts under any applicable legislation;
an application or order is made for the winding up or dissolution or a resolution is passed or any steps are taken to pass a resolution for the winding up or dissolution of a corporation;
an administrator, provisional liquidator, liquidator or person having a similar function under the laws of any relevant jurisdiction is appointed in respect of a corporation or any action is taken to appoint any such person and the action is not stayed, withdrawn or dismissed within seven days;
a controller is appointed in respect of any property of a corporation;
a corporation is deregistered under the Corporations Act 2001 (Cth) or notice of its proposed deregistration is given to the corporation;
a distress, attachment or execution is levied or becomes enforceable against any property of a person;
a person enters into or takes any action to enter into an arrangement (including a scheme of arrangement or deed of company arrangement), composition or compromise with, or assignment for the benefit of, all or any class of the person’s creditors or members or a moratorium involving any of them;
a person presents a declaration of intention under section 54A of the Bankruptcy Act 1966 (Cth); or
anything analogous to or of a similar effect to anything described above under the law of any relevant jurisdiction occurs in respect of a person.

	Intellectual Property Rights 
	all copyright (including future copyright) and all other intellectual property rights anywhere in the world, including, but not limited to, trade marks, logos, domain names, patents, designs, trade secrets, eligible layout rights, processes, inventions, specifications, databases, confidential information, know how, research data, discoveries and similar rights and any other intangible proprietary rights whether registered or unregistered whether created before or after the date of this Agreement both in Australia and throughout the world.

	JCU Materials
	Material made available by JCU for the purpose of the PhD@Work Candidate performing the Project.

	Legislative Requirement 
	any:
acts, ordinances, regulations, by-laws, orders, awards and proclamations of the Commonwealth and the State or Territory applicable to the Project;
certificates, licences, consents, permits, approvals, codes, standards and requirements of organisations having jurisdiction in connection with the Project; and
Australian Standards and any other relevant standards applicable to the Project.

	Material
	documents, software (including source code and object code), goods, information and data stored by any means including all copies and extracts of the same.

	Permitted Purpose
	the permitted purposes specified in item 10 of schedule 1.

	Personal Information
	the meaning given in the Information Privacy Act 2009 (Qld) and Privacy Act 1988 (Cth) (as applicable). 

	Personnel 
	of a party, means that party’s directors, officers, employees and agents, and in the case of JCU, includes the PhD@Work Candidate.

	PhD@Work Candidate
	the student identified in item 3 of schedule 1. 

	Policies
	JCU policies and procedures including, without limitation, its ‘Code of the Responsible Conduct of Research’, ‘Intellectual Property Policy’ and the ‘Child Safety Policy’ as amended or replaced from time to time.

	Privacy Act
	the Privacy Act 1988 (Cth) and any regulations, guidelines or privacy principles made pursuant to that law. 

	Project
	the research project and activities described in schedule 2.

	Project Material
	any Material created, developed, written or otherwise brought into existence in the course of undertaking the Project, excluding JCU Existing Material, Employer Materials and Assessable Portfolio. 

	Publish
	to publish by way of a paper, thesis, article, manuscript, report, poster, internet posting, presentation, abstract, outline, video, instruction material or other disclosure, in printed, electronic, oral or other form, and Publication has a similar meaning.

	Recipient 
	JCU, where it receives Confidential Information of the Employer; and
the Employer, where it receives Confidential Information of JCU.

	Special Conditions 
	the special conditions (if any) set out in item 13 of schedule 1.

	Term
	The term of this Agreement specified in clause 3.

	WHS Law 
	the Work Health and Safety Act 2011 (Cth) and the WHS Regulations

	WHS Regulations
	the Work Health and Safety Regulations 2011 (Cth)


[bookmark: _Toc40782155][bookmark: _Toc209348000][bookmark: _Ref393983850][bookmark: _Toc69891743]Interpretation and priority
[bookmark: _Toc40782156]Construction 
Unless expressed to the contrary, in this Agreement:
headings are for convenience only and do not affect the interpretation of the Agreement;
words in the singular include the plural and vice versa;
any gender includes the other genders;
if a word or phrase is defined its other grammatical forms have corresponding meanings;
‘includes’ means includes without limitation;
no rule of construction will apply to a clause to the disadvantage of a party merely because that party put forward the clause or would otherwise benefit from it;
a reference to:
a person includes a partnership, joint venture, unincorporated association, corporation and a government or statutory body or authority;
a person includes the person’s legal personal representatives, successors, assigns and persons substituted by novation;
any legislation includes subordinate legislation under it and includes that legislation and subordinate legislation as modified or replaced;
a right includes a benefit, remedy, discretion or power;
time is to local time in Townsville, Queensland;
‘$’ or ‘dollars’ is a reference to Australian currency;
this or any other document includes the document as novated, varied or replaced and despite any change in the identity of the parties; and
writing includes any mode of representing or reproducing words in tangible and permanently visible form, and includes email transmissions; 
[bookmark: _Ref535143333]if the date on or by which any act must be done under this Agreement is not a Business Day, the act must be done on or by the next Business Day; and
where time is to be calculated by reference to a day or event, that day or the day of that event is excluded.
[bookmark: _Toc40782157]Priority 
Where any inconsistency exists between: 
[bookmark: _Ref40788433]the Special Conditions; 
the agreed terms of the Agreement; or 
any other schedules or annexures of this Agreement, 
the provisions will take precedence in that order to the extent necessary to resolve the inconsistency. 
[bookmark: _Ref_ContractCompanion_9kb9Ur048][bookmark: _Toc40782158]Term
This Agreement commences on the Commencement Date and expires on the Completion Date, unless terminated earlier in accordance with clause 16.
[bookmark: _Ref40444184][bookmark: _Toc40782160][bookmark: _Ref40444327]Ethics approval
The Employer acknowledges and agrees that:
the Project may require approval by an ethics committee before JCU or the PhD@Work Candidate can commence work on the Project; and
JCU does not represent or warrant that ethics approval will be granted.  
If item 8 of schedule 1 specifies that any part of the Project requires approval by an ethics committee, JCU and/or the PhD@Work Candidate will use reasonable endeavours to promptly obtain that approval.   
[bookmark: _Ref43896596]If approval is not able to be obtained, JCU may terminate this Agreement without liability by notice to the Employer, in which case this Agreement will terminate on the date specified in the notice given by JCU.
[bookmark: _Ref44955378]Performance of the Project
Acknowledgements by Employer
The Employer acknowledges and agrees that:
the PhD@Work Candidate will remain at all times an employee of the Employer and nothing in this Agreement creates or infers the creation of any employment relationship between the PhD@Work Candidate and JCU;
the performance of the Project will be to a standard expected of a PhD@Work Candidate, not of JCU or a professional contract research organisation;
due to study and assessment commitments, the PhD@Work Candidate may not be available to work on the Project at all times during the Term; and 
the Project will commence on or around the Commencement Date and JCU will use reasonable endeavours to procure that the PhD@Work Candidate completes the Project on or around the Completion Date, however, these dates are estimates only and time is not of the essence of the performance of the Project by the PhD@Work Candidate. 
[bookmark: _Ref43896785]In the event that the PhD@Work Candidate ceases to be available to perform the Project for any reason, the parties agree to consult with each other in good faith for a period of at least 14 days in an effort to agree on an alternative student of JCU that is acceptable to the Employer performing the Project. 
[bookmark: _Ref204936042]If the Employer does not wish to proceed with the Project, the Employer must notify JCU in writing and the parties agreed to consult with each other in good faith in an effort to agree on an alternative project to be performed by the PhD@Work Candidate.
The PhD@Work Candidate will be supervised during the Project by the Advisors specified in item 6 of schedule 1 (if any), however the Employer Advisor will be solely responsible for supervision of the Student whilst performing Project activities at the Employer’s premises. 
[bookmark: _Toc40782171][bookmark: _Toc40782172][bookmark: _Ref209345723][bookmark: _Toc209348001]No warranties
The Employer acknowledges and agrees that: 
research is uncertain, and that any date and time periods for the work to be carried out specified in schedule 2 are estimates only and may need to be revised by JCU in consultation with the PhD@Work Candidate and to take into account the studies of the PhD@Work Candidate;  
JCU does not represent or warrant that the Project will result in any particular outcome or results; and
without limiting the terms of clause 20.2, this Agreement does not create or give rise to an exclusive relationship between the parties, and JCU and the PhD@Work Candidate may undertake the same or similar Project with third parties without notice to the Employer.  
[bookmark: _Ref43278926]Employer’s obligations
Contributions
The Employer must:
provide to JCU the Contributions as set out in item 7 of schedule 1; 
co-operate with JCU and the PhD@Work Candidate in connection with the Project; and  
provide timely instructions and responses to JCU’s reasonable requests on all matters related to the performance of the Project, 
as reasonably necessary for the PhD@Work Candidate to perform the Project and for JCU to discharge its obligations under this Agreement.  
The Employer represents and warrants that it has the right and authority to provide the Employer Materials to JCU and that use of the Employer Materials for the Project will not infringe any Intellectual Property Rights or other rights of any person.
JCU has no obligation, and is not liable for any failure, to perform the Project to the extent that JCU or the PhD@Work Candidate is hindered or prevented from doing so due to any delay or failure by the Employer to provide any of the Contributions. 
Supervision
If specified in item 6 of schedule 1, the Employer must ensure that the Employer Advisor provides supervision for the PhD@Work Candidate in accordance with the terms set out in item 6 of schedule 1. 
The Employer will provide the services of the Employer Advisor at its own cost and JCU will not be liable to make any payment to the Employer or the Employer Advisor in respect of the supervision provided. 
Work Health and Safety
Unless otherwise agreed between the parties, the Project will be performed by the PhD@Work Candidate at the Employer’s premises. 
The Employer:
has management and control of the premises at which the PhD@Work Candidate will be performing the activities required for the Project;
acknowledges and agrees that it has a duty of care to ensure the health and safety of the PhD@Work Candidate whilst the PhD@Work Candidate is at the Employer’s premises and must provide, so far as it reasonably practicable, the PhD@Work Candidate with a work environment without risks to health and safety;
acknowledges and agrees that it will act in a collaborative manner with JCU in relation to work health safety matters throughout the Term.
0. The Employer will:
provide and maintain safe systems of work;
provide and maintain safe plant and structures (where applicable), including safe use, handling and storage of plant, structures and substances;
provide and maintain all protective equipment, training and supervision necessary for the project to be performed in a manner that, so far as reasonably practicable, is safe and without risks to the health of the PhD@Work Candidate;
provide the PhD@Work Candidate with training, instruction or supervision that is necessary to protect the PhD@Work Candidate from risks to their health and safety that may arise in the course of performing the Project;
monitor the health of the PhD@Work Candidate and the conditions at the Employer’s premises for the purpose of preventing illness or injury;
provide and maintain an emergency plan, first-aid procedure and appropriate first-aid kit;
ensure that all accidents, incidents and hazards are appropriately recorded and/or monitored;
must comply with the WHS Law and any applicable Corresponding WHS Law as amended from time to time; and
ensure that all work practices involving the PhD@Work Candidate performing activities for the Project are in accordance with the WHS Laws and any applicable Corresponding WHS Law and applicable Codes of Practice.
0. The Employer will provide all reasonable assistance to JCU in order to enable JCU to be and remain satisfied that the health and safety of the PhD@Work Candidate is ensured, so far as reasonably practicable. This may include assistance for the completion of regular risk assessments and development of controls to eliminate or mitigate any risks to the PhD@Work Candidate health and safety arising from activities contained in the Project. 
0. The Employer must promptly, after becoming aware of it, notify JCU of any accident, notifiable incident ((being an incident which is notifiable under WHS Law or Corresponding WHS Law), injury or damage to property that occurs in connection with the PhD@Work Candidate’s performance of the Project at the Employer’s premises.
[bookmark: _Ref43278934]JCU’s obligations
JCU must use reasonable efforts to ensure that the PhD@Work Candidate: 
performs the Project in accordance with this Agreement; 
subject to payment of enrolment and course fees and the Policies, remains a student of JCU; 
complies with all requirements of the accreditation sought by the PhD@Work Candidate, including the completion of academic requirements, assessment and attendance; and 
otherwise complies with this Agreement and applicable laws, standards and Policies. 
JCU must ensure that the JCU Supervisor provides supervision for the PhD@Work Candidate on the terms specified in item 6 of schedule 1.  
[bookmark: _Toc40782176][bookmark: _Ref43895950][bookmark: _Ref393983842]Title and risk
[bookmark: _Toc40782177]Title and risk in Employer Materials 
At all times, title to the Employer Materials remains with the Employer. 
Subject to clause 8.1(c), risk in the Employer Materials: 
will pass to JCU upon delivery of the Employer Materials to JCU; and 
if JCU has an obligation to return the Employer Materials, will revert to the Employer upon return of the Employer Materials to the Employer. 
[bookmark: _Ref43729282]The Employer acknowledges and agrees that some or all of the Employer Materials may be used up or consumed in the course the PhD@Work Candidate undertaking the Project and JCU is not liable to pay any costs or amounts to the Employer for the use or consumption of any of the Employer Materials in the course of undertaking the Project. 
[bookmark: _Ref42238682]Right to retain and use copies of Project Material
Notwithstanding any other clause of this Agreement, the Employer agrees that JCU may retain and use a copy of the Project Material after the expiry or termination of this Agreement (including any data, raw data, records and reports generated as a result of undertaking the Project) for the following purposes:
as required by law or any Legislative Requirements;
in connection with any audit by a statutory authority of JCU, this Agreement or the Project;
for the purposes of its own internal record keeping; and
for the purposes of considering, taking advice from advisors on and responding to any claim or proceedings in connection with, this Agreement or the Project, including any claim by the Employer or any third party. 
[bookmark: _Ref109107236][bookmark: _Toc209348007][bookmark: _Ref_ContractCompanion_9kb9Ur026][bookmark: _Ref39648251][bookmark: _Toc40782206]Intellectual Property Rights
[bookmark: _Toc40782207]Background IP
Nothing in this Agreement assigns or transfers the ownership of any Background IP of a party.
Each party warrants that, to the best of its knowledge and belief as at the Commencement Date, it owns or has a right to use the Background IP that it makes available for the purposes of this Agreement and the Project.
[bookmark: _Ref387152552]Each party grants to the other party (Licensee) a non-exclusive, irrevocable, non-transferable, royalty-free licence for the duration of the Project to use each other’s Background IP solely for the purpose of conducting the Project. 
Project Material
[bookmark: _Ref39648240]The terms of item 9 of schedule 1 determine the ownership and/or licensing of the Intellectual Property Rights subsisting in the Project Material.
[bookmark: _Toc40782211]Commercialisation 
Subject to the terms of this Agreement, neither party may exploit or otherwise commercialise any Project Material or the Intellectual Property Rights subsisting in any Project Material in the absence of an agreement to be negotiated by the parties in good faith providing for the commercialisation of the Project Material (or Intellectual Property Rights), and the sharing of the proceeds of such commercialisation between the parties.
Assessable Portfolio
[bookmark: _Ref38515875]The PhD@Work Candidate will own all copyright in the PhD@Work Candidate’s Assessable Portfolio. 
Survival of obligations 
This clause 9 survives the expiry or termination of this Agreement.
[bookmark: _Toc40782212]Publicity and Publications
[bookmark: _Ref39653741][bookmark: _Toc40782213]Publicity
Except as required by law, no party may make any public announcement or media statement concerning this Agreement without the prior written consent of the other party (such consent not to be unreasonably withheld).
[bookmark: _Ref40448405][bookmark: _Toc40782214]Publications
The Employer acknowledges and agrees that: 
notwithstanding any provision in this Agreement to the contrary, copyright in the Assessable Portfolio of the PhD@Work Candidate will vest in the PhD@Work Candidate; and  
the PhD@Work Candidate will have a right to Publish the results of the Project and have the Assessable Portfolio examined and published in accordance with the Policies including, without limitation, the right for a copy of the Assessable Portfolio to be deposited into the library of JCU, subject to the PhD@Work Candidate and JCU complying with: 
the notification and approval process for Publications set out in the remainder of this clause 10.2; and 
the confidentiality obligations set out in clause 11. 
JCU must give notice of any proposed Publication relating to the Project to the Employer at least 30 days before the proposed submission date for the Publication. 
The Employer may, acting reasonably, within that 30 day period do any one or more of the following: 
require JCU to delay Publication for no more than 60 days to allow the relevant non-publishing party to file patent applications or take other measures to preserve its proprietary rights; or
require JCU to remove specified Confidential Information from the Publication. 
JCU will ensure that the Contributions provided by the Employer are acknowledged in every Publication. 
[bookmark: _Toc40782215]Employer’s name and logo 
The Employer consents to JCU using the Employer’s name and trademark to promote JCU’s involvement in the Project.
[bookmark: _Ref40856599][bookmark: _Ref393961538][bookmark: _Ref_ContractCompanion_9kb9Ur02C][bookmark: _Toc40782216]Confidential information 
[bookmark: _Toc465366563][bookmark: _Ref465667545][bookmark: _Toc466028371][bookmark: _Toc516133442]Obligations of confidentiality
Subject to clause 11.2, the Recipient must:
[bookmark: _Ref465667510]keep confidential and not allow, make or cause any public announcement or other disclosure of any Confidential Information of the Discloser without the prior written consent of the Discloser, which consent may be given or withheld, or given with conditions, in the Discloser’s sole discretion;
[bookmark: _bookmark41][bookmark: _Ref465667519]use, copy and retain the Confidential Information of the Discloser solely for the purposes of performing its obligations under this Agreement;
without limiting clause 11.1(a) or 11.1(b), not use any Confidential Information of the Discloser for its own business purposes without the prior written consent of the Discloser;
on the expiry or termination of this Agreement promptly return to the Discloser or destroy (and certify such destruction) all Confidential Information of the Discloser then in the Recipient’s possession or under its control, provided that the Recipient may retain a copy of the Confidential Information of the Discloser: 
for the Recipient’s internal record-keeping purposes;
where the copy of the Confidential Information of the Discloser is contained in the Recipient’s computer system back-ups, which are:
not generally available to employees of the Recipient and which cannot readily be deleted; or
where the Recipient is JCU, Project Material the subject of clause 8.2; or 
if the Recipient is required to do so by:
law or Legislative Requirements;
its insurance policies; or
any applicable professional standard or government policy.
[bookmark: _bookmark42][bookmark: _Toc465366564][bookmark: _Ref465667490][bookmark: _Toc466028372][bookmark: _Toc516133443]Exceptions
The obligations of each party (as a Recipient) under clause 11.1 do not apply to a disclosure or announcement by the Recipient to the extent that the disclosure or announcement is:
where the Recipient is a related body corporate of the Recipient, including that related body corporate’s officer, employees and/or agents on a need to know basis and only if the disclosure is made on a confidential basis; 
to any bona fide proposed assignee of all or part of the rights and obligations of the Recipient under this Agreement subject to the proposed assignee undertaking to treat the information as confidential;
required by the listing rules of Australian Stock Exchange Limited or any relevant overseas stock exchange;
reasonably necessary to comply with any request, instruction, direction of any Minister of the Commonwealth or of the Queensland Government;
required by law, provided that the Recipient notifies the Discloser prior to the disclosure required to enable the Discloser to seek a protective order or other appropriate remedy in respect of the Confidential Information;
information which is already in the public domain or is obtained without breach of any obligation of confidentiality by the Recipient from a third party;
to any professional adviser of the Recipient, subject to that adviser agreeing to maintain the confidentiality of the relevant Confidential Information;
required for the Recipient to perform its obligations under this Agreement, including disclosures to officers, employees, agents and subcontractors; or
made by the Recipient with the written consent of the Discloser.
[bookmark: _Toc40782219]Survival 
This clause 11 survives termination or expiry of this Agreement.
[bookmark: _Toc40782225][bookmark: _Toc40782229][bookmark: _Toc40782231][bookmark: _Toc40782232][bookmark: _Toc40782233][bookmark: _Toc40782238][bookmark: _Toc40782242][bookmark: _Ref411429962][bookmark: _Ref_ContractCompanion_9kb9Ur037][bookmark: _Toc40782243][bookmark: _Ref42237491][bookmark: _Ref109123146][bookmark: _Toc209348012]Privacy
[bookmark: _Toc40782244][bookmark: _Ref42162158][bookmark: _Ref42162170][bookmark: _Ref42162177][bookmark: _Ref42162186][bookmark: _Ref38637262][bookmark: _Ref38637268][bookmark: _Ref42239217]Obligations if a party is subject to Information Privacy Act
If a party is subject to the Information Privacy Act with respect to any Personal Information, that party agrees to: 
use Personal Information collected or obtained from, through or on behalf of the other party in connection with this Agreement:
only for the purposes of fulfilling its obligations under this Agreement, unless required or authorised by law; and 
in accordance with the Information Privacy Act. 
comply with the relevant privacy principles set out in the Information Privacy Act governing the collection, security, access, data quality, relevance, use and disclosure of Personal Information to the extent that those principles apply to the activities undertaken under this Agreement;
take all reasonable measures to ensure that Personal Information is protected against loss and unauthorised access, use, modification, disclosure or other misuse, and that access to the Personal Information is restricted to Personnel who require access in order to perform their duties under this Agreement;
ensure that any Personnel who deal with Personal Information for the purposes of this Agreement are made aware of and comply with the obligations set out in this clause 12.1; 
promptly notify the other party if it becomes aware of a breach or possible breach of the Information Privacy Act or the obligations contained in, or referred to in this clause 12.1; 
comply with any reasonable directions, guidelines, determinations or recommendations of the other parties in relation to privacy issues, to the extent that they are not inconsistent with the requirements of the Information Privacy Act; and
upon request by the other party, promptly return all Material of the other party in its possession, custody or control containing Personal Information collected or obtained from, through or on behalf of the other party upon expiry or termination of this Agreement or when the Personal Information is no longer required.
Nothing in this clause 12.1 is intended to limit any obligation of a party that it may have as an organisation with respect to Personal Information.
[bookmark: _Ref42075382]Obligations if a party is subject to Privacy Act
If a party is subject to the Privacy Act, the obligations under clause 12.1 do not apply to the party and, instead, the obligations under clauses 12.2(b) and 12.2(c) will apply to the party.
[bookmark: _Ref42086128]The party agrees to:
use Personal Information collected or obtained from, through or on behalf of the other party in connection with this Agreement:
only for the purposes of fulfilling its obligations under this Agreement, unless required or authorised by law or Legislative Requirements; and 
in accordance with the Privacy Act. 
comply with the relevant privacy principles set out in the Privacy Act governing the collection, security, access, data quality, relevance, use and disclosure of Personal Information to the extent that those principles apply to the activities undertaken under this Agreement;
take all reasonable measures to ensure that Personal Information is protected against loss and unauthorised access, use, modification, disclosure or other misuse, and that access to the Personal Information is restricted to Personnel who require access in order to perform their duties under this Agreement;
ensure that any Personnel or Subcontractors who deal with Personal Information for the purposes of this Agreement are made aware of and comply with the obligations set out in this clause 12.2(b); 
promptly notify the other party if it becomes aware of: 
a breach or possible breach of the Privacy Act or the obligations contained in, or referred to in this clause 12.2(b); or 
any data breach affecting, or any unauthorised access to or disclosure or loss of any Personal Information collected or obtained from, through or on behalf of the other party, held by the party; 
comply with any reasonable directions, guidelines, determinations or recommendations of the other party in relation to privacy issues, to the extent that they are not inconsistent with the requirements of the Privacy Act; and
upon request by the other party, promptly return all Material of the other party in its possession, custody or control containing Personal Information collected or obtained from, through or on behalf of the other party upon expiry or termination of this Agreement or when the Personal Information is no longer required.
[bookmark: _Ref42086138]Nothing in clause 12.2(b) is intended to limit any obligation of the party that it may have as an organisation with respect to Personal Information.
[bookmark: _Toc40782245]Survival 
This clause 12 survives termination or expiry of this Agreement.
[bookmark: _Ref40854722][bookmark: _Toc40782246]Insurance
Obligation to hold insurance
JCU and the Employer must, on and from the Commencement Date and for the period specified below, hold, maintain and keep current, at its own cost: 
workers compensation insurance during the Term in accordance with applicable law and awards;
public liability insurance during the Term appropriate to the party's activities for no less than the amount of cover specified in items 11 and 12 (as applicable) of schedule 1; and
[bookmark: _Ref40854580]professional indemnity insurance during the Term and for a period of 7 years from the last day of the Term for no less than the amount of cover specified in items 11 and 12 (as applicable) of schedule 1.
If requested to do so by a party, the other party must provide a copy of the certificate of currency for the insurance policies required to be held under this Agreement.
Survival 
Clause 13.1(a)(iii) survives termination or expiry of this Agreement for a period of 7 years from the date of expiry or termination.
[bookmark: _Toc40782247][bookmark: _Ref42501971][bookmark: _Ref204935619]Indemnity and liability
[bookmark: _Toc40782248][bookmark: _Toc40782249]Indemnity 
The Employer indemnifies JCU and JCU’s officers, employees, contractors, students and agents against all loss or damage (howsoever caused and including in connection with any third party intellectual property infringement claims) arising from: 
any use by the PhD@Work Candidate or JCU of the Employer Materials for the purposes of this Agreement;  
the performance of the Project; or
any directions of the Employer Supervisor (if any).  
This indemnity is independent of any right or other obligation of the Employer under this Agreement.
[bookmark: _Ref_ContractCompanion_9kb9Ur024][bookmark: _Toc40782250]Liability
Neither party will be liable under or in connection with this Agreement for any loss of revenue, loss of profit, loss of anticipated savings or business, loss of opportunity (including opportunity to enter into or complete arrangements with third parties), loss of data or goodwill, loss of reputation or any indirect or consequential loss, whether arising in contract, tort (including negligence) or otherwise.
Nothing in this clause 14.2 excludes, restricts or modifies any obligations of a party that are not permitted by law to be excluded, restricted or modified.
[bookmark: _Ref40446894][bookmark: _Toc40782251]Survival 
This clause 14 survives termination or expiry of this Agreement.
[bookmark: _Toc128906366][bookmark: _Toc209348018][bookmark: _Toc40782252]Force Majeure
Delay in or failure of performance by a party does not constitute a breach of this Agreement by that party if and to the extent that the delay or failure is caused by a Force Majeure, provided the party claiming Force Majeure:
promptly gives notice to the other party following the occurrence of the Force Majeure, providing details of the Force Majeure and its anticipated likely duration and effect; and
uses its best endeavours to resume fulfilling its obligations as promptly as possible and gives written notice to the other party within five days of the cessation of the Force Majeure.
If Force Majeure substantially prevents or delays performance of this Agreement for more than 60 days: 
either party may terminate this Agreement by giving 14 days’ written notice to the other party; and 
the rights and obligations of the parties will be treated in the same manner as if the Agreement has been terminated under clause 16.
[bookmark: _Toc209348013][bookmark: _Ref408304010][bookmark: _Ref_ContractCompanion_9kb9Ur01B][bookmark: _Ref39150106][bookmark: _Ref39152123][bookmark: _Ref39649793][bookmark: _Toc40782253]Termination
[bookmark: _Ref393962337][bookmark: _Ref39663376][bookmark: _Toc40782255][bookmark: _Ref109115048]Termination for cause 
Without limiting any rights it may have at law, a party may terminate this Agreement in whole or part immediately by giving notice in writing to the other party if: 
the other party breaches a material term of this Agreement and the breach is not capable of being remedied; or
the other party breaches a material term of this Agreement which is capable of being remedied, and fails to remedy that breach within 14 days after receiving notice requiring it to do so.
In the event that:
the PhD@Work Candidate ceases to be employed by the Employer or otherwise ceases to be available to perform the Project and the parties cannot reach agreement in accordance with the terms of clause 5.1(b) (if applicable); or
the Employer gives notice under clause 5.1(c) that it does not wish to proceed with the Project and the parties cannot reach agreement on an alternative project, 
either party may terminate this agreement by giving at least 7 days’ notice in writing to the other party. 
JCU may terminate this Agreement in accordance with the terms of clause 4(c).
To the extent permitted by law, JCU may terminate this Agreement with immediate effect by giving notice to the Employer if an Insolvency Event occurs in relation to the Employer.
[bookmark: _Toc40782256]Consequences of Termination 
Termination of the Agreement will not affect any accrued rights or remedies of the parties under, or in respect of any breach of, the Agreement. 
[bookmark: _Ref39152131][bookmark: _Toc40782257]Dispute Resolution
[bookmark: _Toc40782258]Dispute
Subject to clause 17.5, the parties agree to follow the procedures in this clause 17 prior to the commencement of litigation or other external dispute resolution procedure in relation to any dispute between the parties concerning this Agreement. 
[bookmark: _Toc40782259]Procedure
The parties agree that any dispute concerning this Agreement will be dealt with as follows:
either party may notify the other in writing of the occurrence of a dispute;
the parties must meet within five Business Days after receipt of the notice at a mutually convenient time and place, either face to face or by electronic means (First Meeting); and 
[bookmark: _Ref42159451]if the parties fail to hold the First Meeting within the required time, or fail to resolve the dispute as agreed in writing within 14 Business Days after the First Meeting, then the parties must ensure that senior representatives with authority to settle the dispute meet within 14 Business Days at a mutually convenient time and place, either face to face or by electronic means (Second Meeting).
Mediation
If the dispute is not resolved under clause 17.2(c) as agreed in writing within five Business Days after the Second Meeting, then either party may refer the dispute to mediation under clause 17.3(b) and the other party must participate in the mediation.
[bookmark: _Ref42159478]The mediation will be administered by the Australian Centre for International Commercial Arbitration in Townsville in accordance with the ACICA Mediation Rules operating at the time the dispute is referred to mediation.  The parties:
will jointly appoint the mediator, or if the parties cannot agree on the mediator within 5 Business Days of referral to mediation, the ACICA will determine the mediator;
may be legally represented at the mediation; and 
will each bear their own costs concerning the mediation, and will bear the costs of the mediation venue and the mediator equally.
If the mediation does not resolve the dispute, either party may commence any other form of action to resolve the dispute, including court proceedings. 
[bookmark: _Toc40782260]Continuity during dispute
Unless otherwise specified in this Agreement, notwithstanding the existence of a dispute, each party must continue to perform its obligations under this Agreement.
[bookmark: _Ref39644934][bookmark: _Toc40782261]Urgent interlocutory relief
Nothing in this clause 17 prevents either party from commencing court proceedings in relation to a dispute arising under or in relation to this Agreement at any time, where that party seeks urgent interlocutory relief.
[bookmark: _Toc40782262]Survival 
This clause 17 survives termination or expiry of this Agreement.
[bookmark: _Ref40445755][bookmark: _Toc40782263]GST
[bookmark: _Ref40445668][bookmark: _Toc40782264]Unless the context otherwise requires, expressions which are not defined, but which have a defined meaning in the GST Law, have the same meaning when used in this clause 18.
Unless otherwise expressly stated, all prices or other sums payable or consideration to be provided under or in accordance with this document are exclusive of GST. 
If GST is imposed on any supply made under or in accordance with this document and the consideration is exclusive of GST, the recipient of the taxable supply must pay to the supplier an additional amount equal to the GST payable on or for the taxable supply.
A party is not obliged to pay an amount for GST in respect of a taxable supply to it, until given a valid tax invoice for the supply.
[bookmark: _Toc209348016][bookmark: _Toc40782272][bookmark: _Ref40870794]Notices
[bookmark: _Toc38380173][bookmark: _Toc40782273][bookmark: _Ref109123847][bookmark: _Toc209348017][bookmark: _Ref_ContractCompanion_9kb9Ur03D]General
[bookmark: _Toc331307362][bookmark: _Toc377454866]Each party must send all notices relating to the Agreement to the other party’s nominated representative.
[bookmark: _Toc496952470][bookmark: _Toc38380174][bookmark: _Toc40782274]How to give a communication
In addition to any other lawful means, a communication may be given by being:
delivered by hand at the party’s current address for notices;
sent to the party’s current postal address for notices by pre-paid ordinary mail or, if the address is outside Australia, by pre-paid airmail; or
sent be email to party’s current email address for notices.
[bookmark: _Toc331307363][bookmark: _Toc377454867][bookmark: _Toc496952471][bookmark: _Toc38380175][bookmark: _Toc40782275]Particulars for delivery of notices
The particulars for delivery of notices to each party are initially those set out in item 1 and item 2 of schedule 1.
[bookmark: TempPos][bookmark: FirstName]Each party may change its particulars for delivery of notices by notice to the other party in accordance with this clause 19.
[bookmark: _Toc38380176][bookmark: _Toc40782276]Time of delivery
A notice will be deemed to be given:
if posted:
within Australia to an Australian postal address, five Business Days after posting; or
outside of Australia to an Australian postal address or within Australia to an address outside of Australia, ten Business Days after posting; 
if delivered by hand during a Business Day – on the date of delivery; 
if emailed – subject to clause 19.5, on the date recorded on the device from which the party sent the email, unless the sending party receives an automated message that the email has not been delivered, 
except that a delivery by hand or email received after 5:00 pm (local time of the receiving party) will be deemed to be given on the next Business Day. 
[bookmark: _Toc496952475][bookmark: _Toc505658318][bookmark: _Ref37174450][bookmark: _Toc38380177][bookmark: _Ref39152202][bookmark: _Toc40782277]Process service
Any notice under clause 16 or 17 which is sent via email must also be sent by post, hand delivery or in any other way permitted by law.
[bookmark: _Toc209348020][bookmark: _Toc40782278]General
[bookmark: _Toc40782279]Legal costs
Except as expressly stated otherwise in this Agreement, each party must pay its own legal and other costs and expenses of negotiating, preparing, executing and performing its obligations under this Agreement.
[bookmark: _Toc40782280][bookmark: _Ref42157827]Relationship 
Nothing contained in this Agreement will be taken as giving rise to any employment, agency, partnership or joint venture relationship between the parties.  A party may not enter into any agreement or incur any liabilities on behalf of the other party and may not represent to any person that it has authority to do so.
[bookmark: _Toc40782281]Amendment
This Agreement may only be varied or replaced by a document executed by the parties.
[bookmark: _Toc40782282]Assignment
A party must not assign or deal with any right under this Agreement without the prior written consent of the other party (with such consent not to be unreasonably withheld).
Any purported dealing in breach of this clause is of no effect.
[bookmark: _Toc398703900][bookmark: _Toc496952481][bookmark: _Toc38380183][bookmark: _Toc40782283]Waiver and exercise of rights
A single or partial exercise or waiver by a party of a right relating to this Agreement does not prevent any other exercise of that right or the exercise of any other right.
A party is not liable for any loss, cost or expense of any other party caused or contributed to by the waiver, exercise, attempted exercise, failure to exercise or delay in the exercise of a right.
[bookmark: _Toc398703901][bookmark: _Toc496952482][bookmark: _Toc38380184][bookmark: _Toc40782284]Rights cumulative
Except as expressly stated otherwise in this Agreement, the rights of a party under this Agreement are cumulative and are in addition to any other rights of that party.
[bookmark: _Toc398703902][bookmark: _Toc496952483][bookmark: _Toc38380185][bookmark: _Toc40782285]Consents
Except as expressly stated otherwise in this Agreement, a party may conditionally or unconditionally give or withhold any consent to be given under this Agreement and is not obliged to give its reasons for doing so.
[bookmark: _Toc398703903][bookmark: _Toc496952484][bookmark: _Toc38380186][bookmark: _Toc40782286]Further steps
Each party must promptly do whatever any other party reasonably requires of it to give effect to this Agreement and to perform its obligations under it.
Execution warranty
If this Agreement is executed by an officer of a party, that party warrants that the execution of the Agreement by that officer has been properly authorised, and is effective and binding on the party. 
[bookmark: _Toc398703905][bookmark: _Toc496952485][bookmark: _Toc38380187][bookmark: _Toc40782287]Governing law and jurisdiction
[bookmark: Governing1]This Agreement governed by and is to be construed in accordance with the laws applicable in Queensland.
[bookmark: Governing2]Each party irrevocably and unconditionally submits to the non‑exclusive jurisdiction of the courts exercising jurisdiction in Queensland and any courts which have jurisdiction to hear appeals from any of those courts.
[bookmark: _Toc40782288]Severability
If any part of this Agreement is or becomes illegal, void or unenforceable, that part of the Agreement may be severed from the original, and that severance will not affect the validity or enforceability of the Agreement, and the remainder of the Agreement as the case may be otherwise continues to apply.
[bookmark: _Toc40782289]Liability
An obligation of two or more persons binds them separately and together. 
[bookmark: _Toc40782290]Counterparts
This Agreement may consist of a number of counterparts and, if so, the counterparts taken together constitute one document.
[bookmark: _Toc40782291]Entire understanding
This Agreement contains the entire understanding between the parties as to the subject matter of this Agreement.
All previous negotiations, understandings, representations, warranties, memoranda or commitments concerning the subject matter of this Agreement are merged in and superseded by this Agreement and are of no effect.  No party is liable to any other party in respect of those matters.
No oral explanation or information provided by any party to another:
affects the meaning or interpretation of this Agreement; or
constitutes any collateral Agreement, warranty or understanding between any of the parties.
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[bookmark: S2041935192]	Schedule 2
Project 
Project title
[insert]
Project details
[insert]
	
	

	
	





[bookmark: _Toc303340521][bookmark: _Toc40782293]Execution
Executed as an agreement.
If this Agreement is signed using an electronic signature, the parties agree to enter into this Agreement in electronic form; and consent to either or both parties signing the Agreement using an electronic signature.
[OPTION ONE:  If Employer wishes to execute via an authorised officer.]
	Executed for and on behalf of [name of Principal] by its duly appointed officer in the presence of:
	)
)
)

	

	

..............................................................
Witness


...............................................................
Name of Witness (print)

	
	

.............................................................
Officer

By executing this agreement the signatory warrants that the signatory is duly authorised to execute this agreement on behalf of [name of Employer].


	




.............................................................
Date
	
	
...............................................................
Name of Officer (print)


...............................................................
Position of Officer (print)



[OPTION TWO:  If Employer is a company]
	[bookmark: SC1_Name]Executed by [name of Employer] in accordance with section 127(1) of the Corporations Act 2001 (Cth):
	)
)

	

	

...........................................................
Company Secretary/Director


...........................................................
Name of Company Secretary/Director (print)

	
	

...........................................................
Director


...........................................................
Name of Director (print)


	
.............................................................
Date

	
	
.............................................................
Date




	[bookmark: SC3_Name]Executed for and on behalf of James Cook University by its duly appointed officer in the presence of:
	)
)
)

	

	

..............................................................
Witness


...............................................................
Name of Witness (print)

	
	

.............................................................
Officer

By executing this agreement the signatory warrants that the signatory is duly authorised to execute this agreement on behalf of James Cook University.



	




.............................................................
Date
	
	
...............................................................
Name of Officer (print)


...............................................................
Position of Officer (print)
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