An unexpected career in
criminal law in the North



| acknowledge ana
pay respect to the
Traditional Owners

nrm.nqdrytropics.com.au/people-connections/traditional-owners/



https://www.visitnsw.com/destinations/north-coast/forster-and-taree-area/forster/attractions/tuncurry-rock-pool
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Annual Reports 2021-2021

* Magistrates Courts had 170,965 defendants (adults and children) —
new lodgements

e District Courts had 7349 defendants — new lodgements
e Supreme Courts had 2201 defendants — new lodgements

e https://www.publications.qld.gov.au/dataset/annual-report-magistrates-court/resource/54979563-0a65-41bc-ad60-888ed4c7ecc9

e https://www.courts.qld.gov.au/ data/assets/pdf file/0005/714461/dc-ar-2020-2021.pdf

e https://www.publications.qld.gov.au/ckan-publications-attachments-prod/resources/9189044f-9592-4cle-a753-4c26fc7f2c23/sc-ar-2021-2022.pdf?ETag=3c234364434ce320354b0f3f846b2aa5



https://www.publications.qld.gov.au/dataset/annual-report-magistrates-court/resource/54979563-0a65-41bc-ad60-888ed4c7ecc9
https://www.courts.qld.gov.au/__data/assets/pdf_file/0005/714461/dc-ar-2020-2021.pdf
https://www.publications.qld.gov.au/ckan-publications-attachments-prod/resources/9189044f-9592-4c1e-a753-4c26fc7f2c23/sc-ar-2021-2022.pdf?ETag=3c234364434ce320354b0f3f846b2aa5

What does a police prosecutor do?

Arrest Court/Court One/Callovers
Long pleas (more complex sentences)
Summary Trials

Committals

Case conferencing

Civil Domestic Violence Protection Applications




Legislation

Criminal Code 1889
Police Powers and Responsibilities Act 2000
Penalties and Sentences Act 1992

Summary Offences Act 2005

Transport Operations (Road Use Management) Act 1995

Criminal Code (Cth)
Bail Act 1980

Justices Act 1886




Drugs Misuse Act 1986
Weapons Act 1990

Domestic and Family Violence Protection Act (now 2012)

Evidence Act 1977

Casino Control Act 1982

Juvenile Justice Act (now Youth Justice Act 1992)

Criminal Proceeds and Confiscation Act 2002

Criminal Law (Sexual Offences Act) 1978




Dangerous Prisoners (Sexual Offenders) Act 2003

Education (General Provisions) Act 2006
Explosives Act 1999
Liquor Act 1992

Hospital and Health Boards Act 2011

Regulatory Offences Act 1985



Regulations

Drugs Misuse Regulation 1987

Criminal Practice Rules 1999

Penalties and Sentences Regulation 2005

Police Powers and Responsibilities Regulation 2000

Drugs Misuse Regulation 1987

Transport Operations (Road Use Management — Road Rules) Regulation 2009




Headlines

* Man who pleasured himself of Mount Isa — Townsville flight faces court
(Townsville Bulletin, 2011)

e Joyrider jailed — year in prison for brazen kicks (Townsville Bulletin)
e Fire-starter in bid to go home (Townsville Bulletin)
* Predator — Teenage bag snatcher stalked elderly (Townsville Bulletin, 2013)

e Assault mission — spurned soldier stalks and attacks women (Townsville
Bulletin).

 Kick to copper a jailing offence. My quote “to kick a police officer in the
groin area is a particularly contemptuous act” (Townsville Bulletin).



Elementising: A wounding charge

Identity — what admissible evidence proves identity of defendant

Wound (break true skin) = medical/expert or other evidence

Defences (ie what evidence negates defences) = self defence, consent (provocation does not apply as assault is not an element of the charge)

PPRA considerations




Circuit Courts

Palm Island

Ingham

Ayr

Charters Towers

Bowen

The Western Circuit (Hughenden and Richmond)

































We give legal help to financially
disadvantaged people about criminal, family
and civil law matters.



Social Justice

Our Values Quality

Cost Effectiveness

Accountability



We are the largest
criminal law practice in
Queensland



Excellent conditions

Flexible work FOCUS On 5 weeks paid

employee :
arrangement recreational leave

ootions wellbeing and SFvear
P development Pery

Additional salary
sacrificing options

14 weeks paid
maternity leave




What does a criminal lawyer at LAQ do?

Duty Lawyer service

Advice clinics

File work



Jurisdictions

Magistrates Court
Childrens Court
District Court

Childrens Court of Queensland

Supreme Court






Youth crime







Human Rights
considerations




Human Rights
Act 2019 anc
Childrer

Section 32 (3)- A child charged with a criminal
offence has the right to a procedure that takes
account of the child’s age and the desirability of
promoting a child’s rehabilitation.

Section 33 (1) — an accused child who is detained, or
a child detained without charge must be segregated
from all detained adults

Section 33 (2) — An accused child must be brought to
trial as quickly as possible

Section 33 (3)A child who has been convicted of an
offence must be treated in a way that is appropriate
for the child’s age.

Section 36 (1) Every child has the right to have
access to primary and secondary education
appropriate to the child’s needs.






Re Richard Jones (a pseudonym) [2023] QChCM 1 (Mount Isa
CCM 5/23) E. Mac Giolla Ri 19 January 2023

e 15 year old Aboriginal boy with Foetal Alcohol Spectrum Disorder and
an acquired brain injury

e 15 nights in the Mount Isa Watchhouse with no prospect of transfer
to detention centre in the immediate future

e 1 x UUMV and 1 x unlawfully take child under 16

e Substantial criminal history but has gone extended periods without
offending. On probation at the time of alleged offences.

e Bail granted



Commissioner of Police v David Taylor (a pseudonym)[2023]
QChCM 2 (Mount Isa CCM 669/22) E. Mac Giolla Ri 24 January
2023

e 17 year old Aboriginal boy.

e 36 days of pre-sentence custody

e Sentenced to 51 days detention to serve 70% (ie 36 days)
e 10 days served in the Watchhouse and 26 days at CYDC

e David was locked in his cell on average for 21 hours and 23 minutes a
day due to staffing shortage

* No evidence of a teacher visiting the unit (other than 1 visit for a
music teacher).



Rv TA [2023] QChC 2

e 13 year old child with Foetal Alcohol Syndrome and ADHD
e 1 x Robbery in company with personal violence

e Served 139 days in detention as pre-sentence custody

e 78 of 87 days confined to cell for 20 hours or more

e 10 of 87 days confined to cell for 24 hours — “effectively solitary
confinement”.

e “ .the circumstances that you have been detained have been cruel,
inappropriate and have served no rehabilitative effect”

* Reprimanded with no conviction recorded.



FASD (from adf.org.au)

e “For people living with FASD, the impacts are lifelong.

e Some of the characteristics associated with FASD are apparent in childhood, while others will be more obvious later in life.? The
effects of FASD may not be seen at birth.

* FEach person who has FASD may experience a range of different challenges and characteristics, including:
e structural and functional brain damage (sometimes a smaller head)

* other birth defects such as heart and eye problems

 distinctive facial features (but most do not)

» difficulty processing information

* lack of understanding and difficulty following social rules and expectations

e Jdifficulty connecting cause and effect

* challenges remembering and learning from past experiences

e difficulty controlling and/or requlating emotions

e Some behaviours that children with FASD may display can be misjudged as typical to a particular phase of development, however
when the behaviour continues as the child gets older it may be less tolerated.

* For example, a person with FASD may not understand cause and effect, so they might repeatedly do something despite
experiencit;,g negative consequences the first time. This is accepted behaviour for children because they are learning social skills,
however adults are expected to understand the negative consequences and refrain from repeating the behaviour.”



The Queensland government will override its own Human
Rights Act to implement laws allowing children to be charged
with criminal offences for breaching bail conditions, conceding
its new laws are “incompatible” with human rights.

The police minister, Mark Ryan, said the Palaszczuk
government’s strengthening community safety bill will include
an amendment to the Bail Act which allows children breaching
bail to be charged with the same offence as an adult.

“The government accepts that these provisions are
incompatible with human rights,” Ryan wrote in a statement
about exceptional circumstances tabled on Tuesday.

https://www.theguardian.com/australia-
news/2023/feb/21/queensland-to-override-states-human-
rights-act-in-bid-to-make-breach-of-bail-an-offence-for-
children



Criminal Lawyers are
Human Rights Lawyers







Section 32
sets out rights
in criminal
proceedings,
including:

Innocent until proven guilty

To be informed promptly and in detail the nature of the
charge and reason for the charge in a language or type
of communication the person speaks or understands

Adequate time and facilities to prepare a defence and
communicate with a lawyer

Tried without unreasonable delay

To have legal aid provided if the interests of justice
require it

To examine witnesses against the person
Free assistance of an interpreter

Not be compelled to testify against themselves or
confess guilt




Tips for junior
criminal lawyers




e Experience is the key



Actually read the legislation

And case law



 Never try to hide or cover up a mistake
e Ask for help



Always be alert to capacity issues

e Always consider your client’s capacity and fitness for trial

* Rv Presser [1958] VicRp 9 at 48

“...the question, | consider is whether the accused, because of mental defect, fails to come up to certain minimum standards
which he needs to equal before he can be tried without unfairness or injustice to him.

He needs to be able to understand what it is that he is charged with. He needs to be able to plead to the charge and to exercise
his nght of challenge. He needs to understand generally the nature of the proceeding, namely that it is an mqqu as to whether
he did what he is charged with. He needs to be able to understand what is |glomg on In court in a general sense, though he need
not, of course understand the purpose of all the various court formalities. He needs to be able to understand, | think, the
substantial effect of any evidence that may be given against him; and he needs to be able to make his defence or answer to the
charge. Where he has counsel he needs to be able to do this through his counsel by giving any necessary instructions and by
letting his counsel know what his version of the facts is, and if necessary, telling the court what it is. He'need not, of course, be
conversant with court procedure and he need not to have the mental capacity to make an able defence; but he must have
sufficient capacity to be able to decide what defence he will rely upon and to make his defence and his version of facts known to

the court and to his counsel, if any.”

* Queensland Handbook for Practitioners on Legal Capacity



When working in
community

* Pay proper respect to Elders and
respected members of the
community

e Take the time to learn local
culture and tradition

e Take the time to learn the
history of a place and it’s people






Final tips

e Consider Mount Isa

e Consider Family Law




	An unexpected career in criminal law in the North
	I acknowledge and pay respect to the Traditional Owners��nrm.nqdrytropics.com.au/people-connections/traditional-owners/�
	�https://www.visitnsw.com/destinations/north-coast/forster-and-taree-area/forster/attractions/tuncurry-rock-pool
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Annual Reports 2021-2021
	What does a police prosecutor do?
	Legislation
	Slide Number 13
	Slide Number 14
	Regulations
	Headlines 
	Elementising: A wounding charge
	Circuit Courts
	Slide Number 19
	Slide Number 20
	Slide Number 21
	Slide Number 22
	Slide Number 23
	Slide Number 24
	Slide Number 25
	Slide Number 26
	Slide Number 27
	Changing sides
	Slide Number 29
	Our Values
	We are the largest criminal law practice in Queensland
	Excellent conditions 	
	What does a criminal lawyer at LAQ do?
	Jurisdictions
	Slide Number 35
	Youth crime 
	Slide Number 37
	Human Rights considerations
	Human Rights Act 2019 and Children
	Slide Number 40
	�Re Richard Jones (a pseudonym) [2023] QChCM 1 (Mount Isa CCM 5/23) E. Mac Giolla Ri 19 January 2023�
	�Commissioner of Police v David Taylor (a pseudonym)[2023] QChCM 2 (Mount Isa CCM 669/22) E. Mac Giolla Ri 24 January 2023�
	R v TA [2023] QChC 2
	FASD (from adf.org.au)
	Slide Number 45
	Criminal Lawyers are �Human Rights Lawyers
	Slide Number 47
	Section 32 sets out rights in criminal proceedings, including:�
	Tips for junior criminal lawyers
	Slide Number 50
	Actually read the legislation
	Slide Number 52
	Always be alert to capacity issues
	When working in community 
	Slide Number 55
	Final tips

